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Abstract Digital technology has transformed the way we communicate and challenged traditional
theories on the constitutional right to communication. Most existing studies continue to rely on
the binary “inspection versus non-inspection” framework, using “enhanced legal reservation” as
their theoretical tool. Their limitation lies in misreading the normative structure of Article 40 of
the Constitution—it is not a simple binary framework but a dual-layer system of “general
protection” and “special protection”. Within this system, communication inspection, positioned
under the “except...” clause, is merely a statutory exception under special protection, not the
sole form of restriction on the right to communication. Starting from the normative structure of
the constitutional provision on the right to communication, three levels of restrictions emerge in
descending order of intensity: first, prohibitive restrictions, which, due to their fundamental
deprivation of the right to communication, are subject to the most stringent special constitutional
protection; second, communication inspection-based restrictions, which form a two-tier
normative structure, applying different standards of review depending on whether the object of
intervention is “in transit” or “not in transit”; third, non-prohibitive restrictions, which address
the constitutional review of new forms of intervention in the digital age through a dynamic
interpretive mechanism. This typological reconstruction provides a more refined and coherent
doctrinal framework for legislation and constitutional review concerning the right to communication in
the digital era.

Keywords Constitutional Right to Communication, Communication Inspection, Restrictions on

Fundamental Rights, Legal Reservation
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