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Abstract A new classification has been proposed in constitutional academia, which divides
fundamental rights into factually formed fundamental rights and legally constructed fundamental
rights. This approach advocates that marriage falls under the category of legally constructed
fundamental rights. This classification originates from Jellinek’s distinction between natural
freedom and legal freedom, and while it carries a certain degree of novelty, it fails to explain the
practices of marriage law in our country and suffers from inherent theoretical flaws. The reason
why the union of two individuals is recognized as marriage lies in the fact that their actions
conform to the “meaningful content” of marriage, and the primary components of this
“meaningful content” are ethical norms, folk customs, cultural traditions, and other normative
frameworks. The function of the law is not to form marriage but to provide protection for it.
Therefore, the freedom of marriage in constitutional law exhibits the characteristics of “natural
freedom”, which offers the possibility of conducting constitutional review of the entire marriage
law system from a constitutional perspective.

Keywords Freedom of Marriage, Fundamental Rights Created by lLaw, Natural Freedom,
Legally Constructed Freedom
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