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Abstract The relationship between criminal justifiable defense and civil justifiable defense is an
important issue in the dogmatics of justifiable defense. In this regard, there are two opinions: the
distinction theory and the identity theory. The distinction theory is difficult to establish because
“different legislative amendments”, “different attributes of criminal law and civil law”, and
“different tasks of criminal and civil legitimate defense” are not grounds for separating criminal
justifiable defense and civil justifiable defense. In contrast, the identity theory is not only
compatible with the principle of the unity of the legal order and the legal basis of justifiable
defense, but also has the effect of clarifying the image of justifiable defense and facilitating the
exercise of justifiable defense rights, which is the correct understanding of the justifiable defense
relationship between criminal and civil society. The difference between Article 20 of the “Criminal
Law” and Article 181 of the General Principles of the Civil Code regarding the limits of defense is
not a reason against the identity theory: the limits of defense established by “obviously exceeds
the limits of necessity to cause significant damage” and “exceeds the limits of necessity to cause
undue damage” are the same, both being “exceeds the limits of necessity ”, and the difference
between the two provisions, i.e. “obviously” and “significant”, is due to the difference between
criminal liability and civil liability. In short, criminal justifiable defense and civil justifiable
defense are the identity relation, both of which have the same legal basis and constitutive
elements.

Keywords  Criminal Justifiable Defense, Civil Justifiable Defense, Excessive Defense, The

Principle of Unity of Legal Order, Jurisprudential Basis
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