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Abstract The German version of the principle of proportionality is not an intrinsic moral
principle of punishment, but a political principle external to the equivalence of crime and
punishment, thus has only a secondary status. In the era of preventive criminal justice, the

German version of the principle of proportionality alone cannot effectively restrain the risk of

1 i

expansion of preventive punishment, and the metaphysical theories of “point” or “range’
sentencing restrictions are not operable. Turning Back to the principle of Lex Talionis is an
operable solution to defend the classical idea of the equivalence of crime and punishment and to
prevent the trend of overpunishment, which is essentially a shift from “quantitative” thinking to
“qualitative” thinking. The use of Lex Talionis as a sentencing principle does not require an
unreasonable theory of moral retribution, nor does it necessarily lead to inhumane or unworkable
punishments. The point of Lex Talionis is to transform the role of the offender from the
dominant position of trying to break away from the legal order to the vulnerable position of being
bound by the coercive force of the law, thus denying the offender’s invalid claim and restoring the
credibility of the legal order. According to the principle of Lex Talionis, community correction
can be regarded as a typical kind of punishment, and not just as a marginal complement to
imprisonment,

Keywords The Equivalence between Crime and Punishment, The German Version of the

Principle of Proportionality, Lex Talionis, Legal Order, Community Correction
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