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Abstract In the Civil Code of the People’s Republic of China, trade secrets are officially included
in the object of intellectual property and named as the exclusive right. It reflects the trend of
entitling trade secrets as intellectual property. The reason for choosing the property right mode as
trade secrets protection mode is not only based on the provisions of the Civil Code, but also relies
on the advantages of the property right protection mode. As a structured cognitive schema, the
property right protection model can better balance the relationship between the protection of
trade secrets and the public domain, and also better meet the practical needs of trade secrets
protection. On the basis of clarifying this premise, we can find that there is a conflict between the
relevant provisions on infringing trade secrets in the Anti-Unfair Competition Law and the
attributes of exclusive rights. The requirements for the means of infringing trade secrets are not
necessary. The provision that the third party is regarded as infringing trade secrets does not
accord with the logic of exclusive rights, and has been ignored and replaced in practice. In this
regard, on the premise of clarifying that the form of rights and interests can be separated from
the mode of protection, the relevant rules of infringing trade secrets can be constructed along the
concept of exclusive rights. Specifically, the act of infringing trade secrets is stipulated as
obtaining, disclosing, using and licensing without the consent of the rights holders. The rule of
joint infringement is used to replace the rule of intentional third party infringing trade secrets,
while constructing the innocent acquirer rules. In addition, the subjective element of infringing
trade secrets should be clearly defined as the principle of fault, and corresponding restrictive
clauses should be constructed. This is not only in line with the right attribute of trade secrets as
an exclusive right, but also conducive to strengthening the protection of trade secrets.

Keywords Trade Secrets, Subjective Element, Joint Infringement, Innocent Acquisition

GifLgidE. & 1D

693 S W BT ECRL . (TRl A 5 B BRI B Al B FL TR MR 8 ), s R AL 2021 4R 56 5 B, 56 14 L,

* 157



