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JEU By BB T A T 20 55 ©HRT L KA G A R I T 8 B 2 b i AR WS 43 BT TR
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EFE N B AT B8 T 45 H A% 5 T 42 i 0 D U A AR T T, LAt s 1 3 P Y
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C13 XA (R S U i) ELA AR ) 3R 802017 4R35 2 119,56 17 T,

cz) [H] HAE—: (ORI PR, PR, i EEE R U 2016 4R R, 56 194 BT,

(33 VFEH: CLLBIEN AR ) o E A 2R MU 2009 4R R 56 75 BT,

(43 DLATHECLD, XA, 55 28 T,

050 MR R (LB DN I R AR S 0 BTk 2 I ik R R M A ) 2RO A2 ) 2018 AR5
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(61 Bartosz Brozek, The Weight Formula and Argumentation, in George Pavlako ed., Law, Rights and
Discourse: The Legal Philosophy of Robert Alexy, Hart Publishing, 2007, p.319.

€73 DLHTEECSD 0T Tk AT, 55 1533 BT,

(83 Gregoire C. N. Webber, Proportionality, Balancing, and the Cult of Constitutional Rights
Scholarship . 23 Canadian Journal of Law and Jurisprudence 179, 182(2010).

(93 Francisco Aharon, A Critique of Proportionality and Balancing , Cambridge University Press, 2017,
p.24, 27,

(103 Yun-chien Chang &- Xin Dai, The Limited Usefulness of the Proportionality Principle , 19 International
Journal of Constitutional Law 1110, 1125(2021).
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WisE Pl e EEE 55 = M ik iy Py 5 P EARARE AKX VIRAGAE . M4 T A (E
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I, -W, -R,
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Wi o SR  RIAR 3 7 09 Ak 2o A R S50 P B B 280

(110 Robert Alexy, A Theory of Constitutional Rights, translated by Julian Rivers, Oxford University
Press, 2010, p.102.

(123 Ibid., at 409 - 410.

(133 Robert Alexy, On Balancing and Subsumption: A Structural Com parison,16 Ratio Juris 433, 444(2003).

4 BRAR L AT R4 5 74 S I BRI 08 LA81 JEE ) ) PR BRI AP )2011 4R45 4 .55 52 BT,

(153 Alexy, supra note (13], at 446.

(16 See Alexy, supra note [13], at 446. AL RN F-EESCRIBEACH IS ) — B AR AN T X . 5%
AR IR Y LL WP AR F IR GATE A SO TR T2 R THEEAE Ratio Juris BT iR T =0 W7,
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(171 See Carlos Bernal Pulido, On Alexy’s Weight Formula , in Agustin Jose Eriksen &. Erik Oddvar Eriksen
eds., Arguing Fundamental Rights, Springer, 2006, p.105; Alexy, supra note (137, at 410.

(18)  Alexy, supra note [13], at 446 — 447,

(197 Chang & Dai, supra note (10J, at 1125.

203 Alexy, supra note (11J, at 44 - 45,49 - 50.

210 Alexy, supra note (11J, at 102.

(220 DLRTTEC14D B 40 B SC, 58 52,58 T IR TE (10, XA SC. %5 21 B1; Lars Lindahl, On Robert Alexy’s
Weight Formula for Weighing and Balancing ,1 Edicoes Almedina 355, 360(2009).
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THOUART & o K 8 B D B AR L B 22 27 ) 3 VS [ A BV 52 BR T 2B 1AUR

2. “BEAX M ERRETTEAE ., “BEAX I RER (AR A TR
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(230 MORAE: CRIEZVESO BB 3 MO VG HRR 2= AL 2018 4R, 55 430 1L,

241 RSO : LA T 0 ) 3k 1 5 BEAASCRI P ) 380 v R 2 02017 4E55 5 1L 56 279 T,

(251 ZEVEEIE . LU A TR A rh i 5 1 B LBIIE ), 2 BUA IR IR 2016 AR5 3 31,56 96 TL.

(261 Lindahl, supra note (227,at 360.

273 Zhuang Liu, Does Reason Writing Reduce Decision Bias? Experimental Evidence from Judges in
China, 47 The Journal of Legal Studies 83,83(2018).
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SERFPE R TR O SRR R AR 20 3 28 S T FE AR P A

(28 B LI BRI GEEAR]: KAMAFE? ) BCABRIEAITIL 2008 4E45 1 11,55 63.65.69 1T,

(290 ZWAHTEA : OBl BETE2) B 2 B » AR R 2019 48R 55 78 B0 AR B XU Rl
JEZ TR ) Fp R 2 T2 th kL 2009 AFERiRL 26 101 BT,

303 R. H. Coase, The Problem of Social Cost, 3 Journal of Law &. Economics 1, 27(1960).

310 BHZITUAR L4 "SI0 TR AR 5 AR sE 3, 5 AT A e AT A 48 (BT ID |
TEINGB LY R J5 SCE A0 E i AR, T A 7 — T ) s A0 AR 36 ) 45 CREI50) A DR T I 5 i A2 R
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(320 WRIRE . (FEAURI S k48 Z 0] XMRAUT A AR A1)  280CS AR5 ) 2005 AR5 7 1. 55 8687 L,
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PERINTE TR PLE T SR AT » 0 (EL2 , $ P IR 4 0 12 55 0 A3 AN i) 23 WL . 7 S 3R 1]
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KB Wy =0/0 BHLRAK B AMFAEIT A 0, AR AKX E 30 .

BT RN A AR R & TR TE S G B AT G5 ek OM SIEAAUR
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(333 Alexy, supra note (21], at 54.59.

343 Alexy, supra note (21], at 54.

(351 DLHGECSD BT TR ST, 56 1525 T,

(360 Robert Alexy, Constitutional Rights and Proportionality, 22 Revus-Journal for Constitutional Theory
and Philosophy of Law 51, 61 (2014).

373 Ronald Dworkin, Law’s Empire, The Belknap Press of Harvard University Press, 1986, p.176.

(381 RICHRUR " L 22 IR 0.

(390 DLAGTVEC28), hid 3L, 56 64 1T,
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I; [ ] — =y, TN
B, —— 1 (U520 B2 I SR T .
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Abstract In order to avoid the abstraction and ambiguity of the application of proportionality in
narrow sense, concretization has become a consensus in academia, and the quantitative method
has attracted considerable attention. The “Weight Formula (W;;)” designed by Alexy has a
greater influence and plays a quantitative analysis function, but the applicable object of the
“Weight Formula” is limited by constitutional rights, and the excessive subjectivity of its
constituent elements reduces the application of the formula value. The key to solving the problem
is to reconstruct the application framework of the “Weight Formula”. The analysis method of law
and economics can strengthen the application ability of the formula and make the quantification
process more objective. Under the benefit-centered cost-benefit analysis framework, “rights” can
be used as the applicable object of the formula. With the logical improvement of necessary
variables, the strength of protection of “rights” can be used as the constituent elements of the
formula; economic value and the damage orientation of “rights” establish the quantitative basis of
the formula, and then “rights” can realize currency equivalence or value evaluation. Especially
based on the alternative theory of economics, a new balancing model between “rights” is formed:
the “Balancing Formula(B,;)”. In the judgment of the result of the “Balancing Formula”, B, >
1, the means do not meet the balance, and the proportional relationship of the “rights” in the
“initial state” should not be changed; B;;<(1, the means meet the balance, and we should try our
best to choose a smaller value. The “Balancing Formula” combined with specific system and
refined analysis capabilities maintain a rigorous structure and strong operability, provides new
ideas for more general practical applications. In terms of the relationship between “Balancing
Formula” and cost-benefit analysis, it is a kind of judgment of proportionality in narrow sense
integrating cost-benefit analysis.

Keywords Proportionality in Narrow Sense, Weight Formula, Balancing Formula, Quantitation, The
Intensity of the Protection, Cost-Benefit Analysis
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