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P B R FEBRREE, 2 N SEH H B MAFAENT . R AR b A F Y B B A B, B
Tl E AT o X — 1 2 A Rl RS B A AR ELIE AR T 7

2. L [F] i 2 2 [l Fh 2 o 5 A RE AR (1% ) B AR

“Tal P2 AR A e AL SR 75 2L [A] 3 2% Ccontributory negligence) 3 5 N B AY 6, Arig 4t
A3 2R s e 32 3 N B 0 35 1 K AR sl KA TE L AN BB SRAT A s A% . XU T 7EC B A

493 Dep’t of Corr. v. Hill, 490 So. 2d 118 (Fla. Dist. Ct. App.1986).

(503 Mazzilli v. Doud, 485 So. 2d 477 (Fla. Dist. Ct. App. 1986).

(513 Whitlock v. Smith, 297 Ark. 399, 762 S'W.2d 782 (1989).

(523 Munoz v. Olin, 76 Cal. App. 3d 85, 142 Cal. Rptr. 667 (Ct. App. 1977), vacated, 24 Cal. 3d 629,
596 P.2d 1143 (1979).

(53] Carman v. Heber, 43 Colo. App. 5, 601 P.2d 646 (1979).

(54)  Schulze v. Kleeber, 10 Wis. 2d 540, 103 N.W.2d 560 (1960)

(55)  Astin v. Chicago, M. & St. P.R. Co., 143 Wis. 477, 128 N.W. 265 (1910), overruled in part by Bielski
v. Schulze, 16 Wis. 2d 1, 114 N.W.2d 105 (1962).

(56)  Phelps w. Magnavox Co. of Tennessee, 497 SW.2d 898 (Tenn. Ct. App. 1972).
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(573 Kevin J. Grehan, Comparative Negligence, 81 Columbia Law Review 1668 (1981).
(58] S UL EFYE . (RFWEE LR SE IR, BOES A P 67 5 4 #2016 49,
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2. WO St e R R 2250”7, v LASE FH 3 2 AHHE
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BN RESEATIA TR . 7E Bielski v, Schulze —Z&rf, W Y5 N Z MR AEVR FEmlifE . 5
XN NI I 2 o e 1 B DR IR ok T Rt 2R 5 — M el 2R A7 A S o DX 1 1 R A 338 FH 4 2 A
K. 7 7E Vaughn v. Baxter —58H, 55 = AT 28 5 5030 E Bk 45 r 28 0 A2 4 i A7 Pk ek, 5 3
B 2 3k B AR PR O R BRI R IR 5 32 . BOAR A R K kL
B tiA ] T A, 67
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(60J Santelli v. Rahmatullah, 993 N.E.2d 167 (Ind. 2013).

611 Ibid.

620 DLFITVEC46D, AR SE T . 5 TR /R I 45, LU RIS 7ESE 48 1T,

63)  WLHTECT) . EEEL,

(64) Bonpua v. Fagan, 253 N.]J. Super. 475, 602 A.2d 287 (App. Div. 1992).
(65) Bielski v. Schulze, 16 Wis. 2d 1. 114 N.W.2d 105 (1962).

(661 Bielski v. Schulze, 16 Wis. 2d 1, 114 N.W.2d 105 (1962).

(673 Vaughn v. Baxter, 1971 OK 107, 488 P.2d 1234.
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Abstract When one or both of the injurer and the victim have intention, it is doubtful whether
the comparative negligence can apply. Under the current system, in cases where the injurer is
intentional and the victim is negligent, it is only possible to apply the comparative negligence
under Article 1173 of the Civil Code. This attitude contrasts with the pre-Civil Code attitude of
rejecting comparative negligence, but without sufficient justification. It tends to the confusion of
the judiciary. In cases where the victim is intentional, either Article 1173 can be applied to reduce
liability or Article 1174 can be applied to exempt liability, making it difficult to determine the
application of the law. There is a lack of clarity in the law when both parties are intentional. A
look at comparative law reveals that the doctrine of “only the same kind of fault can adapt
comparative negligence” has developed with many exceptions from contributory negligence to the
doctrine of comparative negligence but there is not enough theory to explain it. In comparative
law, as a principle, if one party’s intention can contain the fault of the other party, it shall bear
full responsibility for the damage; as an exception, if the intent of one party does not include the
fault of the other party, comparative negligence could be used. Therefore, there are hidden legal
loopholes in Article 1173 and 1174 of the Civil Code, which can be filled through purported
limitation.

Keywords Comparative Negligence, The Victim’s Intention, Intentional Tort, Predictability
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