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Abstract The tatbestand required by the claim on restitution in general doctrines of civil law that
the property is possessed by a person not entitled to do so has been oppugned by many
scholars. One representative view, drawing lessons from the article 985 and 986 of German Civil
Code as well as the related theory, claims that it is difficult for the claimant to prove that the
defendant is unentitled to possess the property. Therefore, that tatbestand should be
abandoned. In contrast, the requested person is entitled to claim his rightful possession as a
defense, which is more in line with the general and exceptional relationship in burden of
proof. This viewpoint aims to challenge the article 235 of China Civil Code and close the
legislative loophole it asserts, though it may be discordant with the standard of burden of proof
prescribed in the Interpretations of Supreme People’s Court on the Application of the Civil
Procedure Law. However, this viewpoint fails to depict the overall theoretical picture in German
civil law. It also confuses the function of fact and tatbestand in the perspective of onus of
proof. What’s worse, it ignores the systematic relationship in civil rights and leads to conflicts in
burden of proof when different rights to claim are applicable in a concurrence case. The article
235 of China Civil Code can be justified under the guidance of categorization. With theoretical
tools as interest weighing, misunderstandings in legal application can be dispelled by reasonable
interpretations,

Keywords Claim on Restitution, Burden of Proof, Burden of Factual Allegations, Presumption

of Possessory Right
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