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Abstract In order to normalize our judges’ interpretation of laws and reasons, we have to attach
importance to legal argumentation, which means providing reasons for every proposition and
judgment. Guiding opinions of the Supreme People’s Court show that empirical rules are
important reasons for judges to make legal argumentation. As a kind of practical description,
empirical rules can promote legal argumentation to finish the job of filling up normative gap. In
the step of justifying fact finding, empirical rules are the background of rules of proof and
evidence, and are the direct bases for the presumption of fact. Only treating the probability of
empirical rules properly, can we avoid cognitive trap such as inverse fallacy and hindsight bias,
and furtherly justify the minor premise of judicial syllogism by empirical rules. In the step of
justifying law applying, empirical rules are the bases of judging whether similar points has
connection with normal effect. Judges can use empirical rules to justify legislative reason and
nature of things, and then determine the relevance of similar points according to the purpose of
law. Legal argumentation based on empirical rules can respond to the need of interpretation of
laws and reasons, and it also is a try to root the theory of legal argumentation into Chinese
judicial ground.

Keywords Empirical Rules, Legal Argumentation, Cognitive Bias, Analogical Reasoning
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