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C40 Hen| A okIE AN T« CRITRP AR 2 v A ) i 1 S5 00 ) o 3G B 28 0 K 27 2 4 (RE 2 B2 1D )
2003 4E5E 4 9,58 15 T,

050 ZOLIBIRET « GPRGRIE T 0 7 AL R AR A R B 1n)
FD» BRI R 222 4 GRS B2 RRD )2007 4855 4 H1, 56 127 5L,

(61 World Intellectual Property Organization, What Is Intellectual Property? (2020), p.5, https: //
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(71 See Justin Hughes, The Philosophy of Intellectual Property, 77 Georgetown Law Journal 287, 294
(1988).
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(91 See John Locke, Two Treatises of Government Book [[ , https: //www.johnlocke, net/major-works/
two-treatises-of-government-book-ii, at section 27.

(101 W& RIA I HARERCR S A fr . B AV . BB RN N Z 4 A% B R0 A i FAE 0 = {15
NGB X S L FE) AR B TR AR R A . 2 WOE ] BAER: CGEE 2D, ) ok 2
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BeAREE T A B B B . See generally F. A, Hayek, The Road to Serfdom, University of Chicago Press, 1994,
part 9.

(113 See Garrett Hardin, The Tragedy of the Commons, 162(3859) Science 1243 — 1248(1968).
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[f], See Kenneth Arrow, Economic Welfare and the Allocation of Resources for Invention, in Universities-National
Bureau Committee for Economic Research & Committee on Economic Growth of the Social Science Research
Council, The Rate and Direction of Inventive Activity: Economic and Social Factors, Princeton University Press,
1962, p.609 - 626.

(153 See J. Boyle, The Public Domain: Enclosing the Commons of the Mind , Yale University Press, 2008,
p.29.
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(181 See Daniel Attas, Lockean Justifications of Intellectual Property, in Gosseries Axel, Marciano A. &
Strowel A. eds., Intellectual Property and Theories of Justice, Palgrave Mcmillan, 2008, p.40.

(193 See Paul A. Samuelson, The Pure Theory of Public Expenditure, 36(4) The Review of Economics and
Statistics, 387, 387 —389(1954).

201 [26] PATAE « AP GRERMABTEAT (D) BIRRERS, R A RS 5 Rkt 1997 SRR, 5
47 T,
1) [ A% « BHE ST - Jufe . GRS, IKPF5FPE, R AR AL 1994 4ERR 55 185 1T,
(223 See Tyler T. Ochoa and Mark Rose, The Anti-Monopoly Origins of the Patent and Copyright Clause
84 Journal of the Patent and Trademark Office Society 909, 912 - 913(2002) , http: //digitalcommons.law.scu.edu/
facpubs/77.
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(231 JEARE A C B AR M E AR £ UM EZ IS TR 2GR T LA (Merges) RIS F] (Lemley) 2 4
FIERK . BRI H AT 2200 D0 F 3 05387 K 28 A 23 8 8 & Bl AR ALY Bt 3 Coptimal
number) , T 5 5 1 75 A AR S — Fh 58 2 B OE I ALF], See Robert P. Merges, Justifying Intellectual
Property , Harvard University Press, 2011, p.3 — 4. 34| <7 D] 5 S, HEPF S8 7850 AS L R SEE 4540 9 A8 58 43
T3 AR A T M S 0 8% 0 3R S R 9 03 3 IO RIS . See Mark A. Lemley,
Faith-based Intellectual Property, 62 UCLA Law Review 1328, 1336 - 1337(2015).

(243 See Locke, supra note(9], at section 27, 38.

(253 See Peter Drahos, A Philosophy of Intellectual Property, ANU eText, 2016, p.261.

(261 See Locke, supra note(9], at section 124.
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(433 See Michael A. Carrier, Unraveling the Patent-Antitrust Paradox , 150 University of Pennsylvania Law
Review 761, 762 - 763(2002).

(441 See Mark A. Lemley, A New Balance between IP and Antitrust, 13 Southwestern Journal of Law and
Trade in the Americas 237, 248(2007).

(453 Ibid., at 249 — 250.
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Abstract The doctrine of interest balance, advocated by many scholars as the basic principle or
value of intellectual property law, regards the balance between the interest of individual right
holders and the social interest as the justification of intellectual property system. From the
perspective of natural law theory, the intellectual property’s legitimacy originates from the
natural right of the creators and inventors, and the inalienable mixture of right and its limits is to
ascertain the justified scope of the right and maintain social contract. However, the utilitarianism
uses the social utility to justify intellectual property, which is the necessary approach to maximize
the social welfare through the balance between exclusive rights and their limits. The prima facie
conflict is in essence a kind of paradox in which the conflict and consistence co-exist. Since either
the protection or the limit of intellectual creations has the possibilities of both facilitating and
harming right or social utility, the double objectives of the interest balance doctrine is
questionable. The fundamental issue of intellectual property is still the choice of individual right
or social utility as the terminal value of law.

Keywords Interest Balance, Value Paradox, Social Contract, Social Utility
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