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Abstract The main purpose of Article 597(1) of the Chinese Civil Code is that unauthorized disposition
does not affect the effectiveness of the contract for sales. As long as it is recognized that the ratification of
the owner will cause ownership transference, it is appropriate to recognize the existence of an
independent disposition behavior with undetermined effectiveness. The distinction between burden
behavior and disposition behavior has merits in explanatory theory. In the traditional debt law, if there is
no right to disposition and the performance is impossible, there is a dispute about whether the liability
for nonperformance or the liability for defects in title shall be applied. These two rules have substantial
differences in their constituent elements. The Chinese Civil Code, however, adopts the so-called
“remedy approach” in contract law. If a third party enjoys ownership, mortgage rights or other
rights, and the ownership cannot be transferred correspondingly, the aggrieved party may choose
to apply Article 597(1) or Article 612. There is no substantial difference between these two rules
in respect of the constituent elements and effects of liability for breach of contract. The term
“enjoys rights” in Article 612 has a relatively narrow literal scope, and it should be teleologically
expanded to include some situations in which a third person “enjoyed rights” in the past and
claims rights; even if the buyer constitutes a good faith acquisition, the seller can still be found to
have breached the warranty against defects in title,

Keywords Unauthorized Disposition, The Chinese Civil Code, Defects in Title, Good Faith
Acquisition, Remedy Approach
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(751 See Ingeborg Schwenzer ed., Commentary on the UN Convention on the International Sale of Goods (CISG),
Oxford University Press, 2016, p.681.
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