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273 Skycom Corp. v. Telstar Corp., 813 F.2d 810,814 (7" Cir.1987). % 5| [ #ii & (217, JE Wik B 4. 46
117 71,

(28) Whittier, The Restatement of Contracts and Muttual Assent,17 Cal.L.Rev.441,442(1929). #¥5| A\t
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Abstract This paper argues that the elements of contract formation include: the parties, a
meeting of the minds and the object. Ignoring the subject matter as an element of the contract
will bring some negative consequences. In most cases, the objective theory of assent should be
applied to decide a meeting of the minds, so that the interests of both parties can be better
balanced. It is more appropriate, however, to apply the subjective theory of assent in situations
such as contract fraud and coercion. The Chinese law and theory should distinguish the
circumstances accordingly and varied legal effects should be applied. Under usual circumstances,
silence does not constitute promise, because the offeror has no reason to believe that the offeree
has made a promise in silence. Moreover, the offeror cannot make a deal that silence can
constitute promise, in order to avoid making promise unconsciously. Under special
circumstances, however, silence can be regarded as promise. For example, trading practices have
been formed between the two parties, or the following local trading conventions already exist:
the opposite party fails to reply an offer within the period specified is also regarded as
acceptance. In this context, the offeree is deemed to have accepted the offer in silence. In regards
to the function and effect of a confirmation letter, this paper argues that in case a confirmation
letter exists, the formation of a contract depends on the expression of will. Since the issue of
public policy and good customs is not involved, the rule of will autonomy should be applied. If it
is still difficult to draw an appropriate conclusion by explaining the meaning of the parties, it is
necessary for the Chinese Civil Law and practice to learn from the rules or opinions formed by the
legislation, precedents, and theories in Germany and the United States.

Keywords Contract Formation, Agreement, Disagreement, Object, Confirmation Letter, Silence
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