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Abstract For the criminal acts committed before the entry into force of the Criminal Law in
1997, there has been no consensus on the retroactive principle of the “Indefinite Prosecution” rule
and the judgment of the statutory requirements. In order to better understand the retroactivity of
Article 88 of the Criminal Law, it is necessary to make a systemic interpretation of Article 12 of
the Criminal Law, Article 1 of the Interpretation of Time Effectiveness in 1997 and relevant
regulations, and determine the retroactive rules of specific situations by comparing “time of two
statutory situations occur” with “time of the new law comes into force” as well as “time of the
prosecution period exceeds”. When judging the first statutory situation of “case-filing for
investigation”, it is essential to focus on whether “the suspect has been identified and
investigated” in the investigative process, instead of such formal standard as “case filing for
suspects” and “case filing for crime”. Meanwhile, the judgment of “behavior of evading
investigation” must follow the principle of subjective and objective consistency. Suspects are not
required to know that they have been placed on file, as long as they realize that they have
committed crimes and have the intention to escape. Moreover, there is no need to define some
specific types of evasive behavior, on the contrary, the substantive standard is whether there is a
causality between suspects’ behavior and failure of arrest. In the robbery case of Ma and Zhuang,
suspects escaped after they had been identified and decided to be arrested, which in line with
substantive requirements of Article 88. However, the situation occurred before the new law
comes into force, which means Article 88 of the Criminal LLaw is not retrospective and this case
should not continue to be pursued.

Keywords Limitation of Prosecution, Retroactivity, Case-Filing for Investigation, Evasion from

Investigation, Indefinite Prosecution
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