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Abstract The “Malicious Incompatibility” subclause was added into Clause 12 of the Anti-Unfair
Competition Law of the People’s Republic of China newly amended in 2017, responding to the
increasing competition disputes arising out of or in connection with the compatibility issues of
products or services in the Internet market. The applicability to the compatibility issues has been
directly provided for by such Malicious Incompatibility subclause from subjective and objective
perspectives. However, in judicial practices, it is still highly controversial in terms of how to
identify the attributes of such frequent “competition” behaviors under the logic of Anti-Unfair
Com petition Law and determine the rules applicable for reasonable judgment, which are also
directly connected with the accuracy of the legal applicability to such issues. This paper, within
the vision and framework of Anti-Unfair Com petition Law, using the analogy of “chilling
effect”, carries out the analysis from the aspects of discussion framework, determination
pathway, rule determination, and application extension, etc. On this basis, this paper defines the
applicable rules for Malicious Incompatibility subclause in terms of the scope of the objects on
which the objectively technical effects of incompatibility produce, the circumstances under which
the application of subjective intentions of incompatibility is excluded from the presumption of
malice, the market impacts of the actual technical effect of incompatibility, the relationship
between incompatibility and the changes on the social welfare, and the reasonable-cause defense
of incompatibility, with the purpose of contributing to the development and improvement of the
regulatory pathways for incompatibility issues in the Internet field.

Keywords Internet Field, Malicious Incompatibility, Technological Means, Operational

Autonomy, Competition Order
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