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Abstract The judicial policy of the Supreme People’s Court on the relationship between the anti-
unfair competition law and intellectual property law can be reduced to a legal rule which
authorizes the courts to invoke the anti-unfair competition law to provide additional protection for
intellectual property rights under certain conditions. The difficulty in applying this rule lies in its
application conditions. The first-order condition of this policy is that the conditions not prohibited
by intellectual property law constitute gaps in the law, and the legislator does not prohibit the
courts from filling the gaps. However, there are rules in intellectual property law that prevent
the identification or filling of gaps. The first-order condition can only be met if the exceptions are
established for the rules to prevent the identification or filling of the gaps. However, the
exceptions presuppose that the courts shall own the legal renewal power regarding these
rules. The courts’ renewal power thus constitutes the second-order condition. According to the
standard of power allocation among our state institutions, courts should own the renewal
power. Courts’ exercise of this renewal power should be limited by the rule of the burden of
proof.

Keywords Judicial Policy, Gaps in the Law, Legal Renewal Power, Functionalism
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