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Abstract  The hierarchy criminal system of Japan is derived from Germany, which has
undergone a transformation from the Berner’s system to the Liszt’s system. Correspondingly, the
theory of elements in Japan has also diverged into the special elements and the general
elements. Simultaneously, Japan's criminal legislation also has differences from its theoretical
system. This is also the cause of the problems in theory and practice. Therefore, it is necessary to
clarify the practical significance of exploring the criminal system from the following two
aspects. First, a distinction between the “constitutive elements” in criminal law and the “facts
that constitute a crime” in criminal procedure law should be made; second, it is necessary to
adopt a hierarchical system in the criminal policy. If the criminal law does not adopt the “security
measures” in its policy but only pays attention to the effect of the penalty, as long as it adheres to
the “responsibility”, the “system of elements” will work.
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