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€81 A. M. Patault, La propiété non exclusive au XIXe siécle: historie de la dissociation juridique de
lU'immeuble , Revue historique de droit francais et étranger, 1983, p. 217 - 237; see Bram Akkermans, The
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273 Philipp Heck, Grundriss des Sachenrechts, Scientia Xalen, 1960, S.87.
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Abstract The numerus clausus principle originated in Pandekten jurisprudence, which intends to
restrict private autonomy and has no intention to limit the legal sources of property rights. The
numerus clausus principle in East Asia is a subtype of the numerus clausus principle, which not
only restricts private autonomy in property laws but also appends a restriction on the legal
sources of property rights. The formal rationality of the numerus clausus principle is to maintain
the separation between obligation laws and property laws. The substantive rationality of the
principle is that it protects the property’s alienability and transaction security. Moreover, it
ensures the realization of some public policies. Even though with the gradual improvement of the
registration system, the function of the numerus clausus principle to protect transaction security
has been weakened, it plays an irreplaceable role in maintaining the Pandekten civil law system
and ensuring the realization of some public policies. As for a country that has adopted the
numerus clausus principle, it is unnecessary to change to numerus apertus. Meanwhile, the
institutional risk contained in numerus apertus has also weakened its feasibility. Chinese civil law
system, the status quo of the registration system and the unique national conditions of China
determine that the future civil code should maintain the numerus clausus principle, but the legal
sources of property rights should be consistent with the legal sources of civil law. The legislature
should revise the normative expression of the numerus clausus principle and make proper
arrangements for relevant systems.

Keywords Numerus Clausus , Numerus Clausus , Numerus Apertus, Autonomy of Private Law,

Limited Property Rights
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