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Abstract The law predates its theories. In criminal law, the society’s moral intuition about
culpability had served as the original ground on which criminal law was built. The formal theory
of criminal liability, however, has mostly bypassed the substantive analysis of the law’s
underlying moral intuition and has adopted the analysis of the assignment of criminal liability by
putting together essentially a checklist of elements for each offense instead. Although such an
approach appears practically useful and is also often supplemented by legal dogmatics, it falls
short from time to time particularly when solving the hard cases where multiple types of offenses
appear plausible for the defendant’s act. Only by focusing on the underlying logic of criminal law
may one appreciate that the critical rationale for culpability lies in the magnitude of a crime’s
expected loss. Therefore, all decisions on criminal conviction and sentencing must ultimately
require an examination of the detection rate, the crime success rate and other variables that affect
the level of deterrence and the expected loss from a crime. Replacing the element checklist with a
methodology that focuses on analyzing these substantive variables may effectively solve the
practical difficulty of differentiating offenses for criminal conviction.

Keywords Formal Theory of Criminal Liability, Elements of Crime, Robbery, Fraud, Marginal Deterrence
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