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Abstract  Article 38 Section 2 of Administrative Litigation Law establishes a new rule, which
imposes the burden of proof on the defendant when the inability of the plaintiff to provide
evidence is caused by the defendant in a case of administrative compensation or indemnity. This
rule is not strictly a rule of spoliation of evidence. The model and the elements of judicial review
in Guiding Case No. 91 of the Supreme People’s Court and other relevant cases are not without
any theoretical foundation. Administrative torts can be further categorized into two: executable
and factual ones. Only in the case of executable administrative tort should this rule be
effective. The judicial reasoning can be demonstrated as: first, the defendant’s violation of legal
obligations caused the plaintiff’s inability to provide evidence; second, no causation links between
the fact of the plaintiff’s inability and her/his own fault; third, the burden of proposition is still
on the plaintiff, and the court could reduce the burden according to the circumstances. In
addition, the judge’s discretion should be premised on protecting the plaintiff’s rights.
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(631 Grimshaw v. Ford Motor Co., 119 Cal. App.3d 757 &. 174 Cal.Rptr.348 (1981).
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