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Abstract After the promulgation and implementation of the Chinese Civil Code, Article 122 of the
Chinese Civil Code, which originates from Article 92 of the General Principles of the Civil Code, can no
longer be used as the basis of claim and should be regarded as a definitional provision. Nonetheless, this
article still provides a brief interpretation of three aspects: prerequisite, legal effect and burden of
proof. The prerequisite of the claim for unjust enrichment should be determined by type. The most
important ones in practice are unjust enrichment based on performance and on infringement. The positive
prerequisite of unjust enrichment based on performance is that one party benefits from the performance,
and the enrichment is without a legal ground (the purpose of the performance is frustrated or negated by
law). The prerequisite of unjust enrichment based on infringement constitutes a benefit to one party, the
(exclusive) rights and interests of others are infringed (at the expense of others), and there is no legal
ground. When returning unjust enrichment, the original gain should be the object. When it is impossible
to return in the original condition or is not necessary, compensation should be made at a
discounted price, and the reference point should be the time when the claim for compensation
occurs. In the restitution of unjust enrichment in a bilateral contract, if the restitution obligor’s
property decision is unduly affected, the restitution shall be made within the scope of existing
interests; otherwise, the repayment shall be made in full. In terms of the burden of proof, the
plaintiff claiming unjust enrichment based on performance bears the burden of proof that there is
no legal ground, the plaintiff claiming unjust enrichment based on infringement bears the burden
of proof that exclusive rights and interests have been infringed, and the defendant bears the
burden of proof that there is a legal ground for the enrichment.

Keywords Unjust Enrichment, Article 122 of Chinese Civil Code, Without a Legal Ground,

Restitution of Unjust Enrichment
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