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Far East, T CRIFRCN“IEARZERLEE" M HITF GG B BRI EAR AR B F AR T > 0 [ B
%, E PRI 355 BE (International Criminal Court, 1CC) © 2245 [E Brifl S5 =] ALK Y S BAR B AN T %
> E PR A E (identification) « f# B (interpretation) Fli& FH Capplication)—BE A0 36—k 2 X
BT B Bk B A B R R S i ) 8 R BT AR O 2 A8 [ PR R ¥ Ccustomary
international criminal law) , — 75T » BAR [ bR 45w i ALR BT 38 HT R A T I A A 20 Fnik & 1
LA PR 2y CF SCRAR Oy “ 2 B2 () PRasl, ABIX 05 T B A SCAS AN 7803 DAL (6] s ) 2 ) 125 L
PR S AERORUE TSR, 75 225 A5 B 20 R PRt s 030 LA 2% 29 B0 )24 7 i R 8 33 » 5
XF A2y as L BERTIERR B D) — Oy T [ B TR 3 g R ke e X ] [ PR AR AT A T IS AR AE
XU ARE T 25 29 B AR R PT RE 2 B A TR — E PRIRAT 1% 4 29 [ [ RFNE 4 2 [ [ RAE &
FHZR 2 45 R0 5, DRI 2T 168 1l B 2 7 0 s TR b o o B T i b 7 o 7 OC T 3K G [ il g
PR [E Fr ] 25 15 fE (United Nations International Criminal Tribunal for the Former Yugoslavia,
ICTY, N SCRIFR N B pg A RE ™) 270 2 3 P fof ik A 5k — ()AL b B 006 4 A 3 4K i i
eI E JR ] Cprinciple of legality 5%, nullum crimen , nulla poena sine lege) B3R [E Rk BE N &
FHZETCRE ) B 5 — &80 i [ B AN JE AR 30 Sy 1 88 ) o TR g v v ML) 1) ) 2 o) 7t
L BB EA AR, O R 2 0 Bk ] R AN 1 TR AR L (RN A
JCAR ST ZITL RN AR N7 UEAT g AT 0 AR AR R0, 7 2 TG B e s 1
B 32 SCRIERE 3 S A SRR B © 8 ey 7RI v B a2 b A7 G R 2 R Rk
TR R RS T & JE L H i H: 5725 B i I 2 v dae DAy A P 1 ), GRS 5 S48 1k o W SO
FEAN R IR B TC I SCRHLE AN AR T 53 R A0 I 14 1 5 P 5 TR A 12 T AR e — » B0 3 PR A ] T
TG AR BE 2 RBBECRI RN B H o ©0 25 P S e v sk — S A M D Dt 36 P [ B ) = ) 3 5
PR S AR R T E A e S B R TR 3 SN A T R B K A COH BB B kR
R I s AASLI AT o TRk 14 B » SR TP 12 2 Dt D) 7 5] o i 4R 26 3 38 200 A i R 58 25 1 o

013 ZUURSCET : CBUCERRTIE ), 1 45 BN 431 2015 4R [, 56 61—67 T,

C27  [EBRIEERE R T 2002 48, Hpk A nl & 1998 4E7E % Hy 3 3o 19 1= B 0] =5 15 B % #1249 ) (Rome
Statute of the International Criminal Court,  3CTRiFR NP DLHLZ))) . B HETA 123 PEF21E , & 5917 $5 R ik
RATE S NEIR IR G IR AR R TR ARG 24 Bt n] LA SE 5 R 27 BRI B 3232 [ B0 = 00k e iR A 6 . I T A
58] B B IR 25 3 2 ‘B 7 WA 3 . https://www. icc-cpi. int/about/the-court, & H 4 25 [ £ W k. https://asp. icc-
cpl.int/states-parties, 2023 4£ 8 A 15 HiJila],

(33 See Dapoo Akande, Sources of International Criminal Law, in Antonio Cassese ed., The Oxford
Companion to International Criminal Justice, Oxford University Press, 2009, p.41, 49 —-51.

C4 DUREECID ORICAT S .20 144 3,

(51 RUFEHBEZ A E ST 1993 4F 5 3 25 HIEH 5 827(1993) 5 il 7 iy Re il i BE . S LXK
T (B B I X E BRI & R I BTk ), MR SC 4 (b B B BREEAE T (2018) ), B UL 2019 4R 0L,
% 15—51 1L,

(631 See Report of the UN Secretary-General pursuant to Paragraph 2 of Security Council Resolution 808
(1993), 3 May 1993, UN Doc. S/25704, p.9, para.34.

(73 Theodor Meron, Revival of Customary Humanitarian Law, 99 American Journal of International Law
817, 821 (2005).

(8 ZULEh. (IR E JFI ), 4Crh AL 227 ) 2020 4E57 3 47,56 123145 T,

(9 SRR CIRIFEE MM N AR REIE AT D » O AR ZE)2018 4E55 21 11,57 2834 WL,

(103 See Trial of the Major War Criminals before the International Military Tribunal ( Nuremberg ,
14 Nowvember 1945 — 1 October 1946 ), Published at Nuremberg, Germany, 1947, p.219.

+ 116 -



XA ERAERELEIRERENER ARK EN

Tt IEBEE (B S RLL4 )0 2 SR 3 T — A BB SV YR TE I SO E AN Ry R 1R TE ] SCRLE AN
AR C ARy 2T AT ] B sl — PR A B U A AL B 430 120 BRI e T 0 9 S B 0 20 7 TR
TR B U SR 2 INiE A T— R RS B BOR T [ B R 68 3R R 325 2 Dt ) %) 5K ARl ~F-
AN PR A AR AR o (ELIZ 5 DU 7 S 5 YA AEAS [k S sl A — 3y

55 R o o R = v ok S TR R b AE S 1 5 I Rk i A e o 1 D ] s ik ey oy 2 1) DA
P, O I BRuA R PRk Be A2 ) 0058 38 ARER 1 3K (CHD T A A hy il 491 2 Uk W i 4842 3%
BRI — i AR T IO E B AR AR i A B R ] Bk
B (International Court of Justice, IC)HFEGIH: 70 ZAEM) ] SCA Hr, A IR FF P E 27 v, B
TRINGE — 00> 15T 1] PR AR A7 AR TN 25 AL 0[] P =5 %5 [5] 5 92 R ( State practice) FIEREHE (o pinio
Juris) BT s Z T [E PR B AR 9L B R A LR R R TSR S R o BE A
H ABTCIEUNA] , B A [ E PR k2 1 25 (United Nations International Law Commission, ILC)¥E
2018 AF* i3 3E ok Ay PR 2 I ik e R AR T R R A TR 1 P R U IR
BRANEEEA (G X A BT T MR RN , U8 T S X DA 20 15 ] B i 5k — BE AR B[R] A T
— R IEATF IR W E R SEIIRE  C o G B EURCR S 13 K5I HLE PR RNE LG K )
158 B 32 F U (9 28 B A2 ) e s SR e > 158 0 s A 4 B T B RV A8 [ B 1 B 73X 1 T 1Y)
RIIC R o AELE R IR) g ) 2 S B M AR AN 2 /N . TC I8 2 s TR = 1k Bt ik — 4 18 1) o )

(1 ZWRHT: CEBRE B AT S 5T R P s ie AR B PR ZE gk 2 s DD » B B
HEFFE 2023 455 2 B, 55 37—57 11 ; Antonio Casseses Cassese’s International Criminal Law (3rd ed.), Oxford
University Press, 2008, p.24 - 28.

(123 See Claus KreB, Nulla poena nullum crimen sine lege, Oxford Public International Law (Last Updated
in February 2010), https://opil. ouplaw. com/display/10. 1093/law: epil/9780199231690/law — 9780199231690 —
e8547rskey=QBiDOb& result=1&.prd=OPIL, last visited on 15 August 2023.

(130 SR B R] i o R i o S U £ i Joe—— e Bk o [ AR R 7S ) L g K2 2 4 (k2
BE2RRO 02012 4E55 2 10,45 96101 BT,

(143 See Hugh Thirlway, The Sources of International Law (Second Edition), Oxford University Press,
2019, p.60 - 63.

(153 See 1945 Statute of the International Court of Justice, 1 UNTS 993.

(6)  “VER G Z HER T2 852 B, O T 23 5 [ PR ik 13X — SRR AR, k) 1 1920 4 [E PRk 8
(League of Nations) ¥ 37 24 28 5 10 25 T 25 (Advisory Committee of Jurists) {E 4w 5 € 1 E PR B L2 ) FL &
(draft statute for the Permanent Court of International Justice) Bt H 51945 45 E PRk BE M2 )RR B T X — 3
RFNFERE . BRI AR By SO A PP AMER (X — AR R AR R I A AR B T 2T 15T B i 1
JRfE. S 0EA E RS (EPREZR G2 ME G 70 JE210 ), UN Doc. A/73/10(2018) .47 66 B, JAITT: 664.

a7 SR B E PR (Identification of Customary International Law) 7 & E PRk Z R4 H 2012 £ 4T HF
T — DL IZ L RRLTE NN 16 R85 TFED T 2018 4R 75 E PRk Ze 0l 23 58 i 1% 2387, 1% 7T 2 ) [ B
BRI E I ML http://legal.un.org/ilc/guide/1_13.shtml, 2023 4£ 5 A 6 H i),

18y YU FE BREE " RUE 2 ZREEIEHILE « B E — T 15T I PR S LI A A TE B A L A A B A A
TE—T I A A R I — A B 758 3.2 5851 8 - “ W A0 B2 3R P 19 15 — B2 R A B T LA
FE o BORESR AN B —E R R AR AR YRS 8 S5t R SR A R0 R B
PE” (be sufficiently widespread and representative, as well as consistent), For more details, see ILC Draft
Conclusions on Identification of Customary International Law, with Commentaries, Yearbook of the International
Law Commission, 2018, vol. Il , Part Two.

(19) ZWXBAE . (EBREEBEIAE I 15 bR i 2 SEIE % 58— W2 3R 7 3 IR AR a8 59 7)), B (EOR E B
EIEIL)2020 4F5E 1 1156 31 1L,
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FVERUAL L 30 J2 A1 A 4RV BE | I8 AR 45 S E | I RS R BE L 7 HE 3K [ BRR) 2 35 € (United Nations
International Criminal Tribunal for Rwanda, ICTR, F 3T FR A« S IERIRIEE”) LOOSE K4 [ R |
FHAIEMUR e HAb TR & 2R E PR 3 #E (hybrid tribunals 8% mixed tribunals) . PE TG 52 8
X A5 [ PR 1) K e, JUBE O 287 AR J TR Ak a7 AR EE LA RS o T (] o ) S w2 5 ot > 48 [ s
OMDIER A, e HAZ 0 A T RN Z 1m0, AR 48 & A 1Y B Brp) 2 m] ik 52 B, 2 fi e > 48 [ Br
ORD b & A AT REXT BT > 5% [ By B0 U] 7y Ho A7 07 7 3 Hf NG W] X b o7 A B g R 27 7
TAAE  FE AT AT REXS AT S B E PRk BN AT E A, X =R, R4 = 5 AR E T 2 0 [ PR
PR . T SCRERT B TP S w] v S 16 R SR 2 15 [ B ik 1) 3 = Fh S B — Jié I S UE 5 2 R LA
G3HT s LAITE M EE Rl T B 25 FT REAEAE 0wl AR L O S S ] ol = w32 2 o) 20 488 [ P i 5 H LA
FE BT RE Y LAY 5 JR IR S 22 8] 1) 56 R BE 3T, 215 [E BRI UL % 28 Sl 1 A R R
D U] BT SR ) 2 7 T Z [ E 3B R SR AP AE B P 7 X — P JE A SR 5128 1 I bR R i
KIERIRZE,

= B R EE kLR E F AT X B E R AL

(—) B3 529 2 S IAT 3] 1R B PR AL

FAE 1969 A dUiE KR4 2, [H bRk Be RITE AR ik 2 2956 A0 i >0 158 [ B A sl R A 25 A 5
— N FCVFEIRHZ AL S5 R B 5 55— % 2R 2 20 2 A5 B G 43 ) 25 A 6 58 32 5% i [ 2% () 4t
1E 3 505 = AR AL ) 0 I Pk il i B R 280 — B A SR B [, (LG SR B A S Bk R 8 4 — L B
A AT AR Jt Bsf [1] PN 52 B 5 25 O VR AR 15 2R R 8 04 S B 0 2t 1 1 — i At S 55 I, 1T 3 i
B AEH B AL S AL, P EBRTEZE 2R S R E PRk B RS 11 45458 W) i
— AN AL K S B EIPRIE R

1. 429 PP 89 PN 5T Rk 3] 1T B PRk AL, A A AR 40 2 3L K A9 AN

(a) &4 s at T2 A 69— T BB FREPLN 40 % 0% 5

(b) #5529 45 22 Z 3 46 T i 69 — 3R 3T B 1B Bk AL B ARAL 5

(o) R T — AT A EAAECEEAEZ) G —RE A~ AT —AH8JIHE
PRk AL,

2. —AMAE S REL4 PRI, TRAZF R — T ERZLLHAN BT —RJ R A
Bk, 2

I PRy 22 S TE AP A IR TR S RS SR AR B O 8 29 6 2R ) AR Z 2 7E 0 s A

200 pAIEIATRBE 2 I 22 P2 T 1994 4F 11 A 8 H il i 26 955 (1994) 5 PR BESZ OFR I BE . WL TE
(5, XIRBESL .

0 X —2SR G PR BT E BRI S R EAT U R AR A DO 3 I BE L ZE R B R TR | RO SR IR IR E
R o] A0 4% ) B BE 4%, See e. g.. Aaron Fichtelberg, Hybrid Tribunals: A Com parative Examination,
Springer, 2015; Emanuele Cimiotta, The First Steps of the Extraordinary African Chambers: A New Mixed
Criminal Tribunal, 13 Journal of International Criminal Justice 177, 177 - 197 (2015); John D. Ciorciari & Anne
Heindel, Hybrid Justice: The Extraordinary Chambers in the Courts of Cambodia, University of Michigan
Press, 2014; etc.

(223 See North Sea Continental Shelf . Judgment, 1.C.]J. Reports 1969, p.41 — 44, paras.72- 74, 77,

(230 BREE RSy (IEPREZE 24l G 70 J 2380 ). UN Doc. A/73/10 (2018) .5 65 BX.
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B L 2 R SR UG T 2T B RN TR LR A AR A, U HL 1969 AR HE N AR A N 2D
(Vienna Convention on the Law of Treaties , N SCTRIFR (SR L) % 38 S5 RIS T 452 gk
ZHUE AW AR LA A A2 = EA ) Z AN E PR ST R 7, S5 29 25k DA G i
ANt X S S R e R ] A B T B W 2D B BRI N A . R TE M I AR A 55030 IR A B EOR 12
A5 RN R RO o A5 ] Ay 3 e D] () £ Al LA N AR R R I 53 AR . SR TR B 2 T
S (may reflect) ”iX —FEEF IR I SR AR B TCVEAN ST > 15 ] B i A0 o Bgfe Xof fak B >0 167 6] oo ok AR )
IAFTERIER NG . — 5 TH SR AN ER 2 5 500 PT RE 2 1 8 12 A5 2 B B AR D2 A A B > 15 6] B
DR EER R —— AR IR T LT AR50 30 45527 1) 45 2 AT B0 R e ) LA AR OGP i 1949 4R H
P BLIO A2y 004 5 L2005 — 7 T AR i 2 A R0 ) A AR A 2 5 19 Z 9 7E e @ 1 00 T v 7=
AR B R JT ER 2K SE AR A TE B AT ) B VA A T s ) R DL R A 4 K 2 K SRR
IR A LINTE 1980 AEAERLMH E BRIEBETE 1971 £ 9K H (U R HE D 7 & ) Wb sk 2 4
FICERATE R LY 60 26T —J7 5 L9 i 7 A AL 1k BUBHE AT IZ 29 B E » BRI X — 2R 302
X 2B E PR 0 s BB AR A AW DL RO M T @ 2ok 1, 280 g ab, JE 4 29 = 6+ —
TAS R |z HEUE ) LIS B AL HG TR A L 40 5 I A5 45 5 B S, il HLo Al ek, 2

LA [ s TP ik 8k 2% 249 01 2 5 [ i 2 (R BAF AR — Fh BB IR IR 2 R 45558 LR
SEXRTIAT 215 E PR ORD 16 HU0 77 2 %5, RO EE W A AE 09 S IR0 00) . 1949 4E“ H Y BLPY 2>
LIRSS = S e — ], T E PR S5 R AL CRE 2 ) Hp o AR AR B SR — ], B0 St K
ZaFh %R (crime of genocide)”, I TIZARAT 1 FU BT P P JEE | 7 BE 3 0] J 0 [ B I <8 325 e R
LYY BYRLAE o AT LA B 33X S R 1Y S BT A A — AR T X S N A S B I A (B Ik
FEJR R FIRIEALY) BV 2 ZMBE — IEWNIHE IR A BB A5 6 152 57 11 P TR JE Bsf g A 1«
“1948 (BT 1k S AEIR KAFNEIR A ZIVBIN s KLEFN AT R Toi K A T B B 1 ok [ B vk
B ERAT IR LR IR (A AL FI ARG . A R IEFRiE L C AR A28 2 E PRk i
—#B43 . 1951 4 EPRIE R T (Bl 1k S AEG KRR N2 BIARER 2516 3 0L T LIORIIE B2

AT RIS — 7 T o ] s P 2 W) 32 S B3 Ao 25 2006 B 7 >0 168 [ B ik i A 7 S 5 o 12 AN 8 S iy >0 487

(243 Continental Shelf (Libyan Arab Jamahiriya/Malta), Judgment, 1.C.]J. Reports 1985, p.29 - 30,
para.27.

(25 1969 Vienna Convention on the Law of Treaties, 1155 UNTS 331.

(26 1949 Geneva Convention for the Amelioration of the Condition of the Wounded and Sick in Armed Forces
in the Field, 75 UNTS 31; 1949 Geneva Convention for the Amelioration of the Condition of the Wounded, Sick and
Shipwrecked Members of the Armed Forces at Sea, 75 UNTS 85; 1949 Geneva Convention Relative to the
Treatment of Prisoners of War, 75 UNTS 135; 1949 Geneva Convention Relative to the Protection of Civilian
Persons in Time of War, 75 UNTS 287.

273 See e.g., Eritrea-Ethiopia Claims Commission, Partial Award: Prisoners of War, Ethiopia’s Claim 4 ,
1 July 2003, UNRIAA. Vol. XXV (Sales No. E/F.0.6.V.7), p.86 — 87, para.31.

281 See Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, 1.C.J. Reports 1971, p.47,
para.96.

291 BWKAERS : (EPREZ LSS G5 70 JE410 ), UN Doc. A/73/10(2018) .45 66 B,

(303 DURTECLD R SCHT 43 . 55 134 TL,

(313 1948 United Nations Convention on the Prevention and Punishment of the Crime of Genocide, 78 UNTS 277.

(320 Report of the UN Secretary-General pursuant to Paragraph 2 of Security Council Resolution 808 (1993),
3 May 1993, UN Doc. S/25704, p.12, paras.45 — 46.
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PR — 2L W AL A B AL X AR AR i T I E PRk i A e . Ty — T 2 2T A5 B
25 AR FNE S L AR BRI, WAL 0 e iE A5 20 i 0 B E PR rp A TA Y
RV T — T (lex specialis derogate legi denerali)” JFRER) . RN ZHE , 8 41
S AN K R G, AT S8 FF 07 25 37 58 S FLAA A RN 3T e A 2% 2 A X T 2 157
BT o R TR . RIEE R I ERT . 16 1986 4E“7E 8 AN JIVFIER %) J& I T 0 4 =5 Fi v
TG B S b [ PRk e RIAE L, AR A MR s s AR A C SR R B o T B, —
AN B P AR 20 5% I B 12 D i SR A2, O30 RS o RS 200 ks A 4 5 1) >0 48T I B s B D b A 2
T2 EARSEAAAEIF ] 540200 B35 . O TIPSR AE 72 J& B ICRIVET X J& iz JIG A 2 = o 242
FE " S erb [ PRV Be sk AR IX R OL T« 2T 15 [ PRk ak SeA7 e 0 5 B b 2 20 0 B
BRIV P S A A N AR )7, 56

(=) B RHE P IAT I BB FREHLN oA R A 7% 5 A 1]

KAEFHEAR S PRHR Bkl 25 i 96 55 1 LS Jo 1 ™ B i Ay [l Bt 2 i 02 A3 114 [ B
JRAT . ANFTATIA B2 B B Sk B A T A AR A Y 4 Fh E PRARAT Z — R ITE A [ PR g A
EN I EE R —Fh EBRIRAT . ©7 ARk, BB RAEIR R AR G- A 20) F 1948 @ Z )5
TERIA 40 ZAERIN ] B, (S PRk S5 AR S s I B HL2 ok 3 27 % K 4 F e SR (9 o BB AET6 . B
2 1994 TR HEIR A T RE I SRR G K 4 . S BRG EE BSs T24AR 11 )l P UK
P B S8 B ) S C RSy 1 S ISR TREE o DL ) 1994 48 % AR 7R 7 HE IR 58 N A TR A8 i K 4
AR HAth ™ 5 S FE B NGEVE RYAT R o AEIX AN R 7 IR IR TR EE AN 5 1 1 B TR A S B
7 L8 e ] 32 S B AH O A BIA T 20 158l Pk U R4 T T E

TEF5 REGA TR E 1 28 B0 R HR 957 38 v R B R 0 R R 5 (Akayesw) JUA KRB R 550 4
WEIRTRIETE XS 4 2832 O A CROER AT 4 L I T AL A A e A 5% 80 ) 59 Al A e 1y i it I
N FH BBV (Tuts) FHFAFFEX 4 2RI IR RIARAE , X FPF LT » 25 T8 i 3 KA
T2 AR AP AT A T 1) 7 10 TR WU TR AN T K A o i I 8 2 AR AP % G v, B00 e g A Ay (7 1k
TEIR KA TR AR S 29) R Ry 2 A58 [ B i ) — &R 0o [ PR Be 7E 1951 4R 56 T B 1k SR AR IR K 4
Tl 23 24 Ok B TR Y 5 3R R L R B 17X — oo DR R R R R IR T A

(333 See Yearbook of the International Law Commission (2006), UN Doc. A/CN.4/SER. A/2006/Add.
1 (Part 2), 2006, p.178, para.251.

(343 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
Merits, Judgment, 1.C.J. Reports 1986, p.137, para.274.

(351 See Yearbook of the International Law Commission (2006), UN Doc. A/CN.4/SER. A/2006/Add.
1 (Part 2), 2006, p.178, para.251.

0363 Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America),
Merits, Judgment, LC.J. Reports 1986, p.96, para.179.

G371 T RAERPRIRM K, TS W] R « 2% CORVHT: KERPBIRAGEE AR, R1%
HivE, RES B 2020 4FR.

1383 See ICTR, The Prosecutor v. Jean Paul Akayesu, Amended Indictment of June 1997, Case No. ICTR -
96 -4-1.

(393 WLAITECLD . RSCA . 4 286291 1L,

o) BWELLT R CRAFIGEIRSZ O FA 5 UH 268 5 0 —— g 0 = Bl R BRI — SR A B 5E ) » 2
P 2B A2 4R 02017 455 1L 55 159 B,

t413 ICTR, Decision on Interlocutory Appeal Regarding Application of Joint Criminal Enterprise to the Crime
of Genocide, 22 October 2004, Case No. ICTR - 98 — 44 - AR72.4, para.l4.
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[ S %ok K A el R SR AL o R E R 2 S 2 Gl R S T RE IR E TR 1k S AR K e
JEARA 29 AL RAT I [ Prak O3 67 . B o £ A B S HR 4k A S 24 3k A 58 v i e R 1
TR 30 A R By 1k B SRR KA R TR 28 29) v A R 2 22 J8 o 2T A B i s i L A% 1k K 4
PR 2B BB AT Gus cogens) 9

ISEAFEE T A 5 RE A I E AN SR — i FH BT Lk B A 2K 4 b S 2 249 ) 1) [ o ) 2 ]
TERUA T ELAS K 4 TR A L AR 2 3R Cln sz e i 9 AT IR IR N4 O B R A il 1T iR
70 BT FIRS R A B o 1

(=) “EH7 L5 FH &R

YN IS » ZEA A — 35T I A5 [ Brdk LI (778 B e DA TR ™ P30 B 0 [ =%
S G B MR A (R o SR 2 [ oo ff] = ] 3 S B B H BT ) BRA LI L JC I8 2 AR 2y X )
AT 2 5 » A sl e SRS~ L EAT B L AT S S0 O R AR R A P IR Y ROk
X ) R S B AR A 135 JRE T 25 45 T 2 M AR T — Se 15 B8 2 5 i 2 i A 24 i B H
XL 2 ML 9 25 e 1 BT IR U . ASsd s el AR ARG D0 R AL PR A BUAT” A5k L
D] 33X — RN ) > A8k 7 7 [ Pt 2 A 303858 2 TN BT LA [ B ) = ) 9 592 B ) i R TR A AT
SATFENEZAIA AT 5 100 L BEARE A Y > 05 MU T BTk (lex Lata) R B P 25 )94 52 R X
AL 38 FH IR SN AT A RIS R

= E A = E kS B R MR AT ]I E B s AL

(=) BEREF R NG R REFE 3

TE B W B SEHIAR SCHT 4 4 3t 057 A B 1) 20 158 s i R DU R AT FRSE 6 - RIVER X AN () 14 1L
WU AR T R R AN R AY . S5 — A LU RSS2 B E L T~ 5 Bk R R R 2R H
AR INGE " I B B 7 ELAERE PR JEE A7 A 36 4 07 IR Bt e DX ) 25 — 26
HERAT ISR AN o 58 A S M A T 1B ] Pk 9 4 BB R 2R Ty T R RS AF AR A
WO EC IR (H [ PRIR) 2 R LSS EAE T BRI A . B = A — R UL R RE AR PR
Tl AR SR R T M Rk A

BEAARTT 75+ [l B ) 2 ) 95 S B — FBe A A TN o > 15 ] o L) g DA R o 200 [ o . 8 ] 5 52 B
BRSO ANETRI R L URRETE IS 2E M Sl e Ar U A AR L A E — DR 2 15 [ B ik
AR LEL BB 73 » Lo 70T A R A VR A £ 1 [ SR S R R, 117 [ e i g I o 40 B A 12
P HLAF 22 T R 2 R AR BOTEATE | 7 T R RS B AR 57 O IR B A

G2y o CEPRIR S SR RIS ), U TR 2R ARAL 2011 4RRR, 55 144 T,

31 ICTY, The Prosecutor v. Vidoje Blagojevic and Dragan Jokic, Case No. IT - 02 - 60 - T, Judgment
(Trial Chamber), 17 January 2005, para.639.

) WA 05, XIS,

us) SUBCEE RS (EPREZ R4 G 65 MO « FRiHE R TR « (AR 21050 E bRk 8 R 5
TEHR B9 45— AR %) UN Doc. A/CN.4/663 (2013) .4 69 B,

1463 ICTY. The Prosecutor v. Hadzihasanovic, Case No. IT - 01 - 47 - AR72, Decision on Interlocutory
Appeal Challenging Jurisdiction in Relation to Command Responsibility, 16 July 2003, para.12.

473 ICTY, The Prosecutor v. Delalic, Case No. IT-96 -21 - T, Judgment, 16 November 1998, paras.256,
302.
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481 ICTY, The Prosecutor v. Tadic, Case No. IT-94-1- A, Judgment, 15 July 1999, paras.287 — 292.

491 ICTR, Rwamakuba v. The Prosecutor, Case No. ICTR - 98 - 44 — AR72.4, Decision on Interlocutory
Appeal Regarding Application of Joint Criminal Enterprise to the Crime of Genocide, 22 October 2004, para.14.

503 See SCSL, The Prosecutor v. Fofana and Kondewa, Case No. SCSL - 04 - 14 - A, 28 May 2008,
para. 405.

(513 Criminal Case No. 002/19 - 09 = 2007 - EEEC/OICJ (PTC38), Decision on the Appeals Against the Co-
Investigative Judges Order on Joint Criminal Enterprise (JCE), 20 May 2010, para.53.

(521 Case No. STL - 11 - 01/1, Interlocutory Decision on the Applicable Law: Terrorism, Conspiracy,
Homicide, Perpetration, Cumulative Charging (Appeals Chamber), 16 February 2021, para.104.

(531 ZULRICAT s (AR u0H ) 58 7T (RmE Z 4R 5 ) » 20 =2 ) 2015 AR5 4 191,55 7 1L,

(543 1946 4 12 A BRE ER < 55 95(D S P il HIA 1 P42 2 e € 28 =00 Hh B A3 ) [ B i Jse )
WG EBREZ SRR B R 23 P8l 78 1950 ARG E T A 25 2 12 B C S8 28 ) AN A e v A &5 1) [ B v I
], k2 E PR EEL AL RN, See “Affirmation of the Principles of International Law Recognized by
the Charter of the Niirnberg Tribunal”, UN Doc. A/RES/95(I) (11 December 1946).

(551 S OLCEBRAC AR (1924—1933) )t FUNYL S At 1961 4R, 55 373 1L,

567 DURTECID RICHT S 4 482 B,
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57 ZWRRIRAT : (AR [ B 2 3 o 0 0 g 50 R SO AR ) 20T B R 900 2022 455 4 1, 56 28—
48 T1, See also Report of Robert H. Jackson, United States Representative to the International Conference on
Military Trials, Department of State Publication 3080, 1949, p.299 - 384.

(581 Z 0L B P 35 5 B 4 29 | Kk 2 W . https://asp. icc-cpl. int/resolutions/sessions/2010 — review-
conference, { [E P A 3% 2 B B T B 24 {2 W& S48 1E 28 )4 SC UL https://asp. icc-cpi. int/sites/asp/files/asp_ docs/
Resolutions/RC-Res.6 — CHN.pdf, 2023 4E 4 A 14 H 50,

(9 B E g CEPRTHSE R 0 EIe 5 92 o BB R AE A 2019 4ERRL 58 77 T

(603 See Crime of Sexual Violence, ICTY, http://www. icty. org/en/features/crimes-sexual-violence, last
visited on 14 April 2023.

(613 ICTY, The Prosecutor v. Furundzija, Case No. IT - 95 - 17/1 - T, Judgment (Trial Chamber [[ ),
10 December 1998, para.108.
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633 ICTY, The Prosecutor v. Milomir Stakic, Case No. IT — 97 - 24 = T, Judgment (Trial Chamber),
31 July 2003, para.411.

641 ICTY, The Prosecutor v. Tihomir Blaskic, Case No. IT - 95 - 14 - A, Judgment (Appeal Chamber),
29 July 2004, para.141.

(657 Agreement between the United Nations and the Government of Sierra Leone on the Establishment of a
Special Court for Sierra Leone, Annex to the Report of the Secretary-General on the Establishment of a Special
Court for Sierra Leone, UN Doc. S/2000/915, 4 October 2000.

(661 Statute of the Special Court for Sierra Leone, enclosed to the Report of the Secretary-General on the
Establishment of a Special Court for Sierra Leone, UN Doc. S/2000/915, 4 October 2000.
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697 See SCSL, The Prosecutor v. Norman (CDF Case), Appeals Chamber Decision on the Preliminary
Motion Based on Lack of Jurisdiction (Child Recruitment) of 31 May 2004, SCSL - 2004 — 14 — Art.72, para.l.
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(703 1989 Convention on the Rights of the Child, 1577 UNTS 3.

(713 1977 Protocol Additional to the Geneva Conventions of 12 August 1949 and Relating to the Protection of
Victims of Non-International Armed Conflicts (Protocol 1), 1125 UNTS 609.

(723 See SCSL, The Prosecutor v. Norman (CDF Case), Appeals Chamber Decision on the Preliminary
Motion Based on Lack of Jurisdiction (Child Recruitment) of 31 May 2004, SCSL - 2004 - 14 - Art.72, paras.8 —24,
53 - 54.

(733 See ICTY, The Prosecutor v. Dusko Tadic, Decision on the Defence Motion for Interlocutory Appeal on
Jurisdiction, 2 October 1995, para.94.

(743 See SCSL, The Prosecutor v. Norman (CDF Case), Appeals Chamber Decision on the Preliminary
Motion Based on Lack of Jurisdiction (Child Recruitment) of 31 May 2004, SCSL - 2004 - 14 — Art. 72, paras.
30-37, 43-47.
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777 ICTY, The Prosecutor v. Kupreskic, Case No. IT-95-16 - T, Judgment (Trial Chamber), 14 January
2000, para.527.

(781 See Roozbeh (Rudy) B. Baker, Customary International Law in the 21st Century: Old Challenges and
New Debates, 21(1) European Journal of International Law 173 =204 (2010).

(793 See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America) , Merits, Judgment, 1.C.J. Reports 1986, p.98, para.186.

803 Draft Articles on the Responsibility of States for Internationally Wrongful Acts, Report of the
International Law Commission on the Work of its Fifty-third Session, UN Doc. A/56/10 (2001).
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(82) See Military and Paramilitary Activities in and against Nicaragua ( Nicaragua v. United States of
America), Merits, Judgment, 1.C.J. Reports 1986, p.64 — 65, para.115.

(833 Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Merits, Judgment, 1.C.J. Reports 2007, p.208, para.400.

843 ICTY, The Prosecutor v. Dusko Tadic, Case No IT-94 -1- A, Judgment (Appeals Chamber), 15 July
1999, para.116.

85 ICTY, The Prosecutor v. Dusko Tadic, Case No IT -94 -1 - A, Judgment (Appeals Chamber), 15 July
1999, para.131.

86) See ICTY, The Prosecutor v. Aleksovski, Case No IT-95-14/1 - A, Judgment (Appeals Chamber) ,
24 March 2000, paras.131 - 134,

873 See ICTY, The Prosecutor v. Delalic et al., Case No IT - 96 - 21 — A, Judgment (Appeals Chamber),
20 February 2001, para.26.

88 See ICTY, The Prosecutor v. Kordic and Cerkez, Case No IT - 95 - 14/2 = A, Judgment (Appeals
Chamber), 17 December 2004, paras.306 — 307.

(89) SR HF . (MLt E K THE M HIBIARAED - BV ZBUA S Be 2= )2014 4E55 2 31,55 99 BT,

903 See ICC, The Prosecutor v. Thomas Lubanga Dyilo, Case No ICC - 01/04 — 01/06 - 2842, Judgment
(Trial Chamber), 14 March 2012, para.541.
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923 See C. Escobar Hernandez, Eighth Report on Immunity of State Officials from Foreign Criminal
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Abstract On the one hand, the international criminal courts and tribunals have to apply
customary international law in practice, and to some extent they can only apply the customary
rules according to the principle of legality. On the other hand, international criminal justice also
promotes the development of customary international law. From the perspective of specific rules,
international criminal justice can reaffirm, identify or even reconstitute the rules of customary
international law. All these three types of development must be based on State practice,
otherwise they would deviate from the jurisprudence of customary international law, and violate
the principle of legality. In that case, the development of customary international law by
international criminal justice, as well as its judicial decisions, would lose the legitimacy.

Keywords International Criminal Justice, Customary International Law, Principle of Legality,

State Practice, Rome Statute
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