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Abstract Judicial Interpretations of Supreme People’s Court permit third party to participate in
the second instance, however, in order to ensure the right of judicial instance and unity of judicial
decision, when the court mediation fails, all cases are meant to be remitted for retrial, these
Judicial Interpretations have severely neglected the efficiency and stability of the procedure. The
Court tried to compromise the model of Soviet law and the civil law, but misunderstood their key
designs: Under the Soviet Union’s civil procedure law, although the cases should be retried after
participation of a third party, participation will be denied after the first instance. Civil law system
generally permit participation until the end of the procedure, but the trial will be continued
without a remit. Current legislation does not deny participation in the second instance, China
should abandon the remit and retrial mode, and adopt the trial-continuation mode. Independent
Intervention Litigation shall be tried under the exclusive jurisdiction of the first instance court or
transferred to it by the second instance. Main claim litigation at the second instance could be
suspended until the Intervention Litigation has been determined, or combined with the
Intervention Litigation when it finally arrived at the second instance. A third party with no
independent claim will generally be restricted by the litigation status of the party assisted. When
the third party is subject to the expansion of Rechtskraft, Vollstreckbarkeit, or
Gestaltungswirkung, however, he/she can still carry out different litigation acts against the
assisted party’s will. This third party in the subsequent litigation may, based on the defects of
litigation implementation, apply for exclusion of participation effect or pre-judgment effect, and
restore the general burden distribution of claim and proof.

Keywords Third Party With Independent Claim, Third Party With No Independent Claim,

Intervention Litigation, Remit
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