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Abstract Lochner v. New York has always been considered one of the worst cases in the
constitutional history of the United States. However, during the last decades, a different image
of the case has gradually emerged. The majority opinion of the Lochner is a fairly standard
common law decision, and Holmes’s accusation, that is, the case was decided according to the
laissez-faire ideology, is untenable. Moreover, it’s hard to say that the Lochner case violated
Thayer’s “obviously unconstitutional” doctrine, and there was no judicial usurpation of
power. Because of the judicial application of due process clause, the Court has inevitably begun to
review the reasonableness and appropriateness of legislation, and the final result can only resort
to each judge’s balance of merits, the consequence of which is “you could do anything with five
votes”. As a result, the traditional distinction between legislation and judicial decision, law and
policy, has been greatly shaken. The decline of the “obviously unconstitutional” doctrine is the
natural result of this process.
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Judicial Activism
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