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(1) ZEIT: GRE RO AR AE— P22 E I e i B0 0 hoe ), 308 ) 2020 AR5 1 4,
55 160—173 T XFESE . (B8 B HI AR A AL FR R0, BRGEIRIIFT 02014 4F58 3 #1, 28 31—43 71 E it 7. 548
s QR TEAE W R bR —— LA S5 Bk 2 58 o ol ) 3R E R AR 2= B iR 02011 AR5 13, 48 140—
147 71,

(23 ZXGESRE: (WL TE AR BN HH FH 22 M BR A 8 R PEAE IS0, 3R BT IF ST 02017 426 6 11, 58 70
78 TL; £ ORSNHEAEIIISE ), h E RSB bk 2015 4R R, 5 199—222 T,

033 ZMXNEZE : CBURRHMEBC S 08 ), RCEEERNE)2014 455 2 11,55 97—105 TL.,

C4) BLHTTECD, R L5 99—110 1T,

(53 Mugler v. Kansas, 123 U.S, 623 (1887).

(63 Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1922).

€73 Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104 (1978).

(83 San Diego Gas &. Elec. Co. v. City of San Diego, 450 U.S. 621 (1981).

(93 See D. Benjamin Barros, The Police Power and the Takings Clause, 58 (2) University of Miami Law
Review 471, 477 (January 2004).
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iR R K S M P I b DA 38 5 VA ] P 2 10 AR AR M 2k R 25 7 — il i X
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ML, (1 AERS 22K ks B BURA TR AE OB 45 R BE K T A M R A W 77, %k
FANFTE BRI BI IR A HI2PR BRI A7, W HB R A AR R LR LUK
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WA P AR RL A JF 72 B 4 ] A P Ak 433
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TERR BVR R G ZE b I R R I B IA Y B AR T T B O I 7= AN B At N
(sic utere tuo ut alienum non laedas) W58 75 ], 75 0] i S 380008 35 A L e LA LBl A 3L
LRI A 5 F (nuisance) , BUN A BRI S E T UAHERR . 08 22 9810 LA A 5 2 ) %
AR S o 2 IR UL I B SA R H A . TEMARR AR R JE IR 22 b, W0 AN TR A E — 00 S 65
Gy R IR REE TR DA 4 1 B N e i Te . IR S R B oAy “ AR AR Be B A 0 S, 58
KDY 3 B R L R A (0 £ iy A ANV 7 B T 28 RO AR A AT, -eeeee SR8 U IATS
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(10)  Pumpelly v. Green Bay Co., 80 U.S. 166 (1871).
(113 Ibid, at 181.

(123 Mugler v. Kansas, 123 U.S, 623, 668 (1887).
(133 Ibid, at 668 - 669.

(14)  License Cases, 5 How. 504 (1847).

(15 Munn v. Illinois, 94 U. S. 124 (1876).

(16 Patterson v. Kentucky, 97 U. S. 501 (1879).
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BB G IENUEAT A2 H BRI A BB 75 38 B A9 DX O [R) AR 22 223 i SO 8
RMrRE < Ob% N8N s B KA B 58 A DL 29 AR 28 B AR 08 1 A~ A A it HLA) A 5 3 R (A i 4
o PR PEERSRRE o A B A A e AR TR AR 1) 2 6 ) 55 A5 R AT “ B R AU AT ) 2
Fr HAS YIS T— AU PR BUE AL H 8, T 5 —FNDFE LR e 2 R =R 542
FIRAEEGE . ZRI IR I 5 R 2L L T AL iy B R B DA A - B3RP A if—
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(173 Fertilizing Co. v. Hyde Park, 97 U. S. 659, 667 (1878).

(183  Mugler v. Kansas, 123 U.S. 623, 669 (1887).

(193 See Christopher Supino, The Police Power and Public Use: Balancing the Public Interest against
Private Rights through Principled Constitutional Distinctions, 110 (2) West Virginia Law Review 729 - 730
(Winter 2008).

(20  Mugler v. Kansas, 123 U.S. 623, 661 (1887).

(213 Mugler v. Kansas, 123 U.S, 623, 670 (1887).

22 See Ernst Freund, The Police Power: Public Policy and Constitutional Rights, The University of
Chicago Press, 1904, p.7.

(23] People ex rel. Detroit & H.R. Co. v. Salem Township Bd., 20 Mich. 452, 478 (1870).

241 Richard A. Epstein, Takings: Private Property and the Power of Eminent Domain, Harvard
University Press, 1985, p.110.
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1922 4 Syt 22 vhgh 48 A8 i PR AR SO (RIS S i I B A FE B 2 B — R 2 R 2
F] o 5 266 S PP P AN BT 5B 4 DX A A B AE MR A 28 2. 20 fiEal 70 AR AR, - b FH O 8 i O i =0k
J& S ARAFIU T AGEE Bl XS 25T » IR IT0 85c 1 12 e A AN A5 AN 7 1A 7 A % W8 77 A s P 52 i

(=) M =B A Fe i dn o & i

RGP RO SR AT e i . W7 AU NS F2 5K IR 474 1 H 58 e HERR A 1
HAAT AR A BRI — B I GETAAL . 0 Py BEPE RV =AU R IE 2 — S A I =AU N 59
ZIANAIEFR  TCH T P A 5 L NP A g — A B 0 P AN B AR T AR E K g R rp——
WP AAR 450 28 TR SRV P S i N AR 5 BV 1 3R 25 . HE] T 20 2290, 52

(25) Carol M. Rose, Property Rights, Regulatory Regimes and the New Takings Jurisprudence — An
Evolutionary Approach , 57 (4) Tennessee Law Review 577, 586 (Summer 1990).

261 Village of Euclid, Ohio v. Ambler Realty Co., 272 U.S. 365 (1926).

273 Ibid, at 392.

(281 See Rose, supra note [25], at 589.

(293 See Steven J. Eagle, Regulatory Taking , LexisNexis Matthew Bender, 2009, p.313.

(30)  See William Black Stone, Commentaries on the Laws of England, Lonang Institute (Dec. 3, 2018),

http: //lonang.com/library/reference/blackstone-commentaries-law-england/bla-101/.
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TR B TC AL A

50 P AR 3 ) 728 S AR 1 o I P A ) FE R A A AR A, 19 THHZE 0K 20 TH 2890 (99 S 4
AT LA ZR0E B 20 W 7 A i o B, R RO FE S Bl 1 50 B8 o A8 Pk e B i
EHBEEIE—I . 20 g 30 4RIk BrBcn K anAs , Jin 2 AR FMEAS (14 B 1, W = AR 56 75 Hh
PR HE T . B8 A0 MIE YRR 45 ) sl IR ORI 25 3 ) 2 1 v Ao 38 4 00 7 AU R — 1]
AP T 5 LR ASORI ARORE & S BB I 7 A ) 0 (B s R s 50 W 7 AR R B e
E K@M, BUMK 2 2 A SR TR, Z2HE8Z T, DL 1938 AEE A E VR R P # & A
A ZE BURUTRARS R HREE™) 56 DU A b 25 W 7 A e A 28 58 1A AORT 5 Al i 5 )P 5——
TBEXT W 77 B G A SEA T R U o A, XP VB AR — 1B IE 58 A MRS AT A% B A XA 1942 4F
BT URRKARE 1= 11 28 gl B 25 DL e b 8 7 Uk, 551 I 8 TR AR 35 g o) 3R i Oy 56— 1R K >
T NGB F W= AU S 7 o 45 SR e e e vk e e A T o7 A D RE I 2338 A AR fe” . %) g
PR A A 58 A A0 2 Rk B BT A A i 302 5 B S SEVRORI SROARE 285 L R RO 7 A1 32 3 T 2%
RIE s SUHI I R R B R IR BT bR o 2 [ IR SO A7 W A 2 fE R AR R A H R
O R T A R FE R ORI A ) A

(Z) AEMAMERFZF 7AW I K

- FHAA A 1) R 5 W P AR L I AR S A TN . WO LB S AR D RSl ik oy 22
A ZE A, B8 NBURFAS Tl 5 WA= RO S W T L (R ) T Bk 2 ke A A IS R SR 1 vl g . (HGE
SRR P BRI A P25 BRI AS T A A s S sk SFe 38 AT TAS AR AN D38 A8 DR W = A i) s 7

B S BIERME. CGEARAMEE), SR A S 1% b E L R 2009 4E AR 55 97.,142—143 T,

(32 See A. M. Honore, Ownership, in AG Guest ed., Oxford Essays in Jurisprudence, Clarendon Press,
1961, p.112 - 124.

(330 See R.H. Coase, The Federal Communications Commission, 2 Journal of Law &. Economics 1 — 40
(1959).

341 U.S. v. Carolene Products Co., 304 U.S, 144 (1938).

(351 Jones v. City of Opelika, 316 U.S, 584 (1942).

361 [ 3] MAIZATE « B LR . (SRR S a0 ), Bt AT O WIS PE b E B A AL 2005 4ERR . 56
308 T,

(373 See Steven J. Eagle, The Development of Property Rights in America and the Property Rights
Movement » 1 (1) Georgetown Journal of Law &. Public Policy 77 (Winter 2002).

(381 See Rose, supra note (257, at 580.
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F 77 P e 18 1) 48 o B 25 5 1 1 o i S kA E W AR R R 1 B SR BBCAR B B A S PR T
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TE T2 RS Y Y 2 56 Z RACRIRE 40 o5 A AL AU AL 73 A5 . SEbr b B B A I 77— H 2
Ja#” ., U —TBURNAE T BRI i R EIR A S A DB | R W R R AT B S S
WrE AR 3 K5 REBE  WAE AR SCRME2 25 Y 15 SCITRE N o SRS 7 AN P IR 37 L i i D e
TBURNAL 3 B W 7= A B 40 R B o M 23 180 Y & FEAR X S IE . DA 1870 4 iy BRI i B M T
b BRI 1 N FE RN R RS TR 1B (damaged) HEA . BLHERE I SE R AR ISCRMEE 5%
A BRI FH BV 7 (B A W 7 TR I R o
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WA S PRl T i LA T ¢ BRI FH AT X031 2 52 A 46 2R S O AH [ 5 3 BRORF T 5 AR WA 78 7 22 A
KRR R ATRERIAEZ . Y R, B2 A R BN B ARATEE T WEFR AL o 12 W 7 AR B
W2 T Z2RKK . BRI G B i A B3 1 245 1F (B D BB 18— B AL
FHGR AT ORGP0 7 A AEASOR SRR [ 4R 3 1 BRORT A8 1 ) T B IR A B W 7 A, A ol 2
REAC 3} AE Ut RG22 B 538 5 9 B XU (B 20 b2 70 R0 LK, Bif—Fh Dh REZ i 2
I HES) T ISR 1 A

(39)  See William Michael Treanor, The Origins and Original Significance of the Just Com pensation Clause
of the Fifth Amendment, 94 (3) Yale Law Journal 694, 708 (January 1985).

(40)  See Callender v. Marsh, 18 Mass. (1 Pick.) 417 (1823); Monongahela Navigation Co. v. Coons, 6
Watts & Serg. 101 (Pa. 1843). WML T JCHEMICAENC” JFN IR ZI5E 0 T 19 207k Be vk .

(413 Charles H. Jr. Mercer, Regulation(Police Power) v. Taking (Eminent Domain), 6 (2) North Carolina
Central Law Journal 177, 182 (Spring 1975).

423 U.S. v. General Motor Corp., 323 U.S. 373, 377 - 378 (1945).

(43)  See Ross D. Netherton, Implementation of Land Use Policy: Police Power vs Eminent Domain, 3
(1) Land and Water Law Review 33, 39 (1968).

(443 See David B. Fawcett Il1I, Eminent Domain, the Police Power, and the Fifth Amendment . Defining
the Domain of the Takings Analysis, 47 (2) University of Pittsburgh Law Review 491, 504 (Winter 1986).
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(453 Brown v. Maryland, 25 U.S. 419 (1827).

461  Mayor of New York v. Miln, 36 U.S. 102, 139 (1837).

7} Lochner v. New York, 198 U.S. 45, 53 (1905).

(481 Nebbia v. People of New York, 291 U.S. 502, 525 (1934).

9 Village of Euclid, Ohio w. Ambler Realty Co., 272 U.S. 365, 389 (1926).
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EAG A LS TRSZ I BE s 0 AR 1 Bt 3 F [, AN FATRE”, OO A W1 )2
AW RIS AT AR AIR . TOFEOT 5T B GERURE B UA I5CH i i 5 Bt S A ) el K gt
WS T H B RS BB 2 M. 2R /R 2 58 b TE RS R ITHE S P AE Wi ) R by B A
[, Bl 2 X0 T B8 HE AR DX A ) A 48 T A S A IR AN — MU B B g5 55 T G 1 e 3R
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(501 7 UM A AR FEPEZE M UN Ryerson v. Brown, 35 U.S. 333(1877) ; 3 SUWL S AT 4 249 4 Beekman v. Saratoga
&. SR.R., 3 Paige 45 (N.Y. Ch. 1831,

513 See B. & QR.R. v. Chicago, 166 U.S. 226 (1897).

(520 Mt. Vernon-Woodberry Cotton Duck Co. w. Alabama Interstate Power Co., 240 U.S. 30, 32 (1916).

(53] Rindge Co. v. Los Angeles County, 262 U.S.700 (1923).

(54 Berman v. Parker, 348 U.S. 26 (1954).

(550 Ibid, at 33.

560 [FE] AT « M. BURE: (RIS 32300 XUHEFR X R L5 BT R it 2015 4RRL 55 238 T,

(570 Berman v. Parker, 348 U.S. 26, 32 (1954).
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(581 Berman v. Parker, 348 U.S. 26, 32 (1954).

(593  Hawaii Housing Authority v. Midkiff, 467 U.S. 229, 240 (1984).

(601 William B. Stoebuck, A General Theory of Eminent Domain, 47 (4) Washington Law Review 553,
597 (August 1972).

613 John J. Costonis, Fair Com pensation and the Accommodation Power: Antidotes for the Taking
Im passe in Land Use Controversies, 75 (6) Columbia Law Review 1021, 1036 (October 1975).

(620 See Roy P. Cookston & Burt Bruton, Zoning Law, 35(3) University of Miami Law Review 581 — 638 (May
1981); Robert Keith Johnston, Federal Regulatory Takings Jurisprudence and Missouri Inverse Condemnation
Proceedings , 58(3) UMKC Law Review 421, 430 (Spring 1990).

(631 James Geoffrey Durham, Ef ficient Just Compensation as a Limit on Eminent Domain, 69 (6) Minnesota
Law Review 1277, 1278 (July 1985).

(64 First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304, 314 (1987).
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650 U. S. v. Clarke, 445 U.S. 253 (1980).

(663 Ivanhoe Irrigation District v. McCracken, 357 U.S. 275, 291 (1958).

(673 U. S. v. Clarke, 445 U.S. 253, 257 (1980).

(68 San Diego Gas & Elec. Co. v. City of San Diego, 450 U.S. at 654.

(69)  Pennsylvania Coal Co. v. Mahon, 260 U.S. at 413 - 416.

(703 See Mark Dewolfe Howe, Holmes-Laski Letters, Harvard University Press, 1953, p.473, “letter of January 13,
1923,
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(713 See Agins v. City of Tiburon, 24 Cal.3d 266, 274 (1979).

(723 Agins . City of Tiburon, 447 U.S, 255 (1980). 7£ 2005 4FFIMAR IR IR W /A Wl G BRI dre i e el 1 It
kR, Lingle v. Chevron U.SA., Inc., 544 U.S 528 (2005).

(733 Joseph J. Sax, Takings and the Police Power, 74(1) Yale Law Journal 36, 46 (November 1964).

(743 Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978).

(750 Ibid, at 124.

(76)  See Barbara J. Savery, Eminent Domain by Regulation: Developing a Unified Field Theory for the
Regulatory Taking, 17 (2) Golden Gate University Law Review 197, 210 (Summer 1987).

(773 See Lucas v. South Carolina Coastal Council, 505 U.S. 1003 (1992).

(783 Kaiser Aetna v. U, S., 444 U.S, 164, 79 (1979).

(793 See Pruneyard Shopping Center v. Robins, 447 U.S. 74, 78 - 83 (1980).

(801 See Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982).
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(abstention doctrine) £ FF B EEFL, (&

B B S e oy 2 e R o AL OQ 22 0 o AR D DA BURF 8 A B0 T PR A A5 BV S 4
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(81) Pennsylvania Coal Co. v. Mahon, 260 U.S. at 419.

(82) Frank L. Michelman, Property, Utility, and Fairness: Comments on the Ethical Foundations of Just
Com pensation Law, 80 (6) Harvard Law Review 1165, 1174 (April 1967).

(83)  Williamson County Regional Planning Comm’n v. Hamilton Bank, 473 U.S, 172 (1985).

(841 William Scheiderich, Cynthia M. Fraser & David Callies, Eminent Domain: A Handbook of
Condemnation Law, American Bar Association, 2011, p.137.

(851 See Alan T. Arckerman, Darius W. Dynkowski, Current Condemnation Law: Takings, Compensation
and Benefits , American Bar Association, 2006, p.72.

(861 See Steven J. Eagle, The Development of Property Rights in America and the Property Rights
Movement , 1(1) Georgetown Journal of Law &. Public Policy 77, 94 - 119 (Winter 2002).

(873 See City of Monterey v. Del Monte Dunes at Monterey, Ltd., 526 U.S. 687 (1999).
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(881 First English Evangelical Lutheran Church v. County of Los Angeles, 482 U.S. 304, 321 (1987).
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941 See City of Buffalo v. J.W. Clement Co., 28 N.Y.2d 241, 253 (1971).

(953 See U.S. v. Causby, 328 U.S. 256 (1946).
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Review 1057, 1089 (Fall 1980).

Co71 URGIEC2D, A5 116 T,

(98] Exec. Order No. 12,630, 3 C.F.R. 554 (1988).

099)  See Qiao Shitong, The Evolution of Chinese Property Law: Stick by Stick 7 SSRN(Jun.4 2019), https: //
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Abstract There were strict distinctions between regulation and condemnation in action patterns,
purpose limitations and remedy approaches in American law of the nineteenth century. However,
since the beginning of the twentieth century, their traditional distinctions have been broken or
connected gradually, whose difference is not of kinds, but of degrees, and thus the idea of
regulatory takings comes into being. But the creation of regulatory takings does not bring a
coherent theory, not to mention is widely accepted in practice. The exploration of the creation
logic of regulatory takings will help to re-understand the relationship between the state power and
property rights, and serve as a mirror for digging the local resources of regulatory takings.

Keywords Regulation, Condemnation, Regulatory Takings, Property Rights
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