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€93 Ibid., at 31.

(100 Ibid., at 33.
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(313 See N. Gregory Mankiw, Principles of Microeconomics, 9th ed., Cengage Learning, 2021, p.264.

e 40 -



2 S KBRS RENRE S BF

A EEAAHIA s (3) )RR B Bk g, Y

TE 2T RS T EF M (p) 5T R PR A (MO, {H RPM (1 & LE LT
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(34) Mankiw, supra note (317, at 323.

(350 Ibid., at 322.
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A5 144—145 T,
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FEUE,

4. BEZH D H RS A VE N LB CR AR IEE 37) . flan. B K i VB A 8 m
2 2B Ja Ja A SR AR FE B A Al RPMUAS By i s, 3638 TR A8 “ NI AR BE L e B N A 47
J R 35 B A E O Bl HEBR B R Z AN 3 L F s A A BRI 2 8 2 IR B A RGE P Y
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H I MR . I 58 2 TE P IEAAETE BT 58 2 TE P I B A REVE AT S8 1Y 55 G EUR 1Y
T8 51 E N BORTE 5 | 1Y 58 A B2 AU V/E X 56 42 50 i FE S0 0 25 . H A i 125 58 42 5e 5 1 s B 25
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AR A AR, SR TR BRI S R 4R BOA 2 0. TE— DS F A S8 m i . th T ok 2 5840 R AU 4%,
RS Tt RS LA i R 7 i s PR — it R i SR T SR A A PR AN A2 S B2 B A 7 R
WoA% 5 4 17 EL AT BEAEASR] St R i RDJE BUE A 3R 5  al AR BT U 32 (H 23 by e B 2 0 446 5 4 119 3
715 FEOT SIS LBk 88 4E R — AR KO 5304 T AR AN 3% 5 R 25 32 300 ML B S ok L L
WA TG TR IR T AR T B R .

431 Wei Tan, Zhenguo Wu, SAMR: A Review of Achievement and Future Direction of Antimonopoly
Law Enforcement in China , Concurrences No.1 - 2019, p.6.

G DLRTEECIST, S 4 139 1L,

ws) BT RATBAL T E 455 2520160027 55 BTN JRATBULL D 4356 2520160030 5,

61 See J. M. Clark, Toward a Concept of Workable Com petition, 30(2) The American Economic Review
241, 241 - 256 (1940).

U ZRAEFEMESRIRAL . ARG T M PE AR 105 DO, [ 2 3% iR
#2006 AERR 55 149 T, SRAEIDFER 2 AR — ALY R ZB WL IR S8 2 e A i BUEIRAS . 2 Wk . (FBT
WS BT () 205 25 A ), 2R U397 B, hittp: //opinion. caixin, com/2017 = 11 - 30/101178184. html; T 430 . A
3Q KM S 2 Wik 1 fs 4 0 AT, 48028 JBARL) 2021 4F 1 A 28 H L http: //www. aisixiang. com/data/124794. html,
XL TR RO B W I Y S 2R I IO S B SR 58 4 TE A CHNAS SCH 2 Y B 260 i) L HL S 28
Wk IEAE R AR b A BB AE SR 58 225 4 » B 1) S 2B T AN IV 3 R 58 4258 4 » BAR 52 28 K 126 S BR AR LA A S i oK H
B o TRBZ ML TN IZ ST X B DR 1Y) S 28 W S B AN e, TR X e ZE WA S
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RO SR B SRV IE I 55 2 SR ot 4 IR o 6 e M H b 2 3k i BE A B o Bl £ 5876 RPM
AT BUSE T A AE A 2 T A AR MR S5 b AN AL . DR p 5 CARGE S 1) BUEIR S 2 A7
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28 mI AT O S BOH 2 UH I B E W A AR . LS B A FUE M EFE M AT
1519 JG, Ifi % & W L Ba 1 3 i # © &K 2= 1 300 J0 A2 A7 - 55 0 T 1 42 348 i 3 2% & 4
219 fﬁo” 0511
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D\ 1wl A% ZB T (9 228 A ) E 28 0 B A I R 22 T © 4R R i T R ¢ A B SR B A A 2
By AR IR S T Ik % S B0 E 1 2 0m B R T os PR O R B = T R Y K
M7 B9 AT RE S HE R 7 B B R A A T R RE AT T S B AR T A T U 42 R
%7, OV FESRAE TS BT SO RIE BETE M IR TE A LT DL SE A A AR O LB
HECANRT IR B ARG UER A= 22 7] RPM 2 58 4 IHRLF- 3L 331 s M e A1 28 i s WA JBC ) A 4 A
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AT AR A oA e A 0 T R

SR » 228 B o B TR AC B ) A 22 AR T A 7 R S5 A8 e DL AT o JE A s 5 8 22 [ A
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BN SRRk IR 55 RS [ 5 2 0] 81, See Lester G. Telser, Why Should Manufacturers Want Fair Trade? 3 The
Journal of Law and Economics 86 (1960).

o) FEMA PN RC T B MR W I I A5 (2013 455 1 5)

G500 P14 & AN R 22 R e AT UL $1 TR E 5 1 AU R Ak C201301 45,
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(553 See Marvin Frankel, The Effects of Fair Trade: Fact and Fiction in the Statistical Findings, 28
(3) The Journal of Business 182, 185 - 186 (1955).

0561 FMEHE. (GEFHEY) AL Bl R T AL 2007 4ERRL 5 264 BT,

570 PUBEAR: CRZEMHAZRR) . B AR R 2011 4RRRL 56 97 1L,

081 JRER : (G TF AL T 5% B i 4l Sz Z8 Wi S i) SRAR R AR B 5D, ARG P18 OBUA 1D )2020 4257
A58 92 T, I3 WIKER : (REE MR LE RIS T4 BRI Y 28 5 BIEHE A . B QAR BB ITFE)2019 4255 1 11, 56
165—166 T1: “ SIS ATEMIERE SRR AR I 5B Mg 4iiss R s Bt T B Rz

59 BT g (2B R R S 2 R ) o o N RO i RitA: 2008 4E R 55 163 T,

(600 [ER KBS 51450201678 SATEUL Kl 45 .

611 WL M RSN ARAL (2014014 SATEUAL S E S .

621 X PR FEUELEAE Y )8, 2 LG SCATHT

(63)  See Marvel & McCafferty, supra note (5], at 1076. “FEZEE , 4 3¢ RPM M #& 3% o7 i ] 1545 B, a7 3L T
2 E KWK HE RPM (75 B ik A s ik

(64 Brief of 37 States, supra note (13J, at 19.
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(—) RPM #9i3EHLEE R R 283 A RAZH AN £

A PR AR R e R T R L BN e T A RESEBUAE R B X R R AR
— B BB BLAS s 43 I 5 AR TR S Heh — AN E B0, AR 7 R o) B RSO AN A (R A&
)5 1 ] T 2 5 U A ks (R A0 1 2580, AR 38 T A 7 1 T A 1 1% 360 43 0 4 K
AR SO 2 A R 2 A i N W PR AR 25 (margin) , T DL w FRHEE i (wholesale
price) , LA p ZRFEEM (retail price) , Lk m F/R LM 22, KB X R F/R KN p=w+m, 7EH
R Cw) BESE BTG DL T » AN (p) s 48 B AR 1940 22 (m=p—w) SR . S ke 7edtt & A
BB TE DL T 248 M 228K B EM B (p=w+m),

BrAEHrp— 05 B T3 07 2 Lhsi e A 5 e B 0 R &5 . & 0 2 05 kAT o i kA
T 2 LV E B A 0y $h (R 32 45 WA HE . X Fh 3R] 52 25 W] BB IR T S 5e 4800, 0 FT REJR T 0 i 5
G . PRI, TETB 3B SR I TE G s8R b 2 A R 5 A RO A 7 T o 22 [ 22 8 A S R X, LA
BHCEATEYE. RPM IE&H b —Fh 2 iy Jr K. X2 o RPM A A T B4 435 45 5
M 25 m, DAHCORIIE 2248 79 45 85 th — S 00 ™ KRB AR 15 B o IR AT . Rt 22T
BEH], “RPM 1 H B9 1 55 AR ROR S S 28 i 22 4E R 7R 5000 RPMLIN B & i K- 2 |, =20

(651 WLETIEC22), If et 2550, 50 21 11, 1438 51 9 SRk 2 . Lawrence Shepard, The Economic Effects of
Repealing Fair Trade Laws, 12 Journal of Consumer Affairs 220 (1978).

661 JLRGTEC37), BT M RERE R4 H 15 012D P R =D A S 63 5.,

c67) BLETTECS 1D ARBN 30 56 46 L,

681 ] byE. 55 47 T,

(693 Leegin Creative Leather Products, Inc. v. PSKS, Inc., 551 U.S. 877, 896 (2007).

703 FEMEE X F margin A BSUL R “FIE A bR SR IR . A0 Yamey, supra note (87, at 9, “Z 44 R §H
BRI BN S T HEM B EM T4 ; P.W.S. Andrews & Frank A. Friday, Fair Trade: Resale
Price Maintenance Re-examined , Macmillan & Co Ltd, 1960, p. 19, “FER BN 22 B 1N 8 S50 5K R
MBI AR Z 2%i”;]. R. Gould and L. E. Preston, Resale Price Maintenance and Retail Outlets, 32 Economica
302, 302 (1965) ,“FAE M 22 5E LT E A& 5477 1 m & ROtk 2 227 WX oy T 28 A %7
(Percentage Retail Gross Margin) fll “ £ 45 &t 227 (Dollar Retail Gross Margin) &, See Robert L. Steiner,
The Leegin Factors — A Mixed Bag, 55(1) Antitrust Bulletin 25, 30 (2010).
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THiHE . wh=w,m*>m, SR, F5E b FE O 048 2 B T RN AR S FE 5 i 2545 3
IREEM E S, B p*=w*+m*, FLPREMH, wh=w Fl m*>m XA SRS o, &
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KT S 58 AU AT T e SR H T 2 AL B B AS W R W] R 1 AR S les T, Y A AR
TG HT R 7 ORI A T &, S b 289 S A TR a8 22 . izl vl fig
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B LA M AR S (W) P A 25 (U) FHEAS RGN AS 1K, 760 RPN ik

(713 William Baxter, The Viability of Vertical Restraints Doctrine, 75 California Law Review 933, 945
(1987).

(723 Gould & Preston, supra note (707, at 310. ffi]H 24 H X — W& (B A%

(733 Ibid 1A BB R T —F i TE » “ S5t RPM (94 77 B & B0 4 M BE AR EIMIE T A 58 RPM Z K
FIRTIE

70 G B AS 5 A Y S 2B s —— 24 AR 3 R TR U A BT ) 3P Ab iR 22 ) 2019 4258 4 11, 58
1021 71,

(753 See Leegin Creative Leather Products, Inc. w. PSKS, Inc., 551 U.S, 877, 896 (2007); Baxter. supra
note (71J, at 945.

(76) Baxter, supra note (71J, at 945,
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(773 Gould &. Preston, supra note (70, at 311.

(783 See Robert L. Steiner, The Evolution and Applications of Dual-Stage Thinking , 49 Antitrust Bulletin
877, 885 (2004) , Az 7 T 1A i WL b 58 » JHG 2 B 5 ) 3 gl R, HE N2 45 40 v 20 7 B 0 AU B R, Robert L.
Steiner, Vertical Com petition, Horizontal Com petition and Market Power, 53 Antitrust Bulletin 251, 256 -
259 (2008).

(793 See Helen Mercer, The Abolition of Resale Price Maintenance in Britain in 1964: a Turning Point for
British Manufacturers? Economic History working papers (39/98), Department of Economic History, London
School of Economics and Political Science, London, UK, 1998, p.2. “ZEHHRRFE U T &I w34 )1 2R
DLRIE A BEARL: A7 i R R AR 7

(80 Richard E. Caves, Vertical Restraints as Integration by Contract: Evidence and Policy Im plications, in
Ronald N. Lafferty, Robert H. Lande, and John B. Kirkwood eds., Impact Evaluations of Federal Trade
Commission Vertical Restraints Cases, Report for Bureau of Competition &. Bureau of Economics of Federal Trade
Commission, August 1984, p.459.

(813 Gould &. Preston, supra note (70], at 310 - 311.

(82) See Thomas R. Overstreet Jr., Resale Price Maintenance: Economic Theories and Em pirical Evidence ,

Bureau of Economics Staff Report to the Federal Trade Commission, 1983, p.110.
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(841  See Overstreet, supra note (827, at 107.

85)  Ibid., at 108.

(860 See Andrews &. Friday, supra note (701, at 29 - 35.

(871 James Dearnley &. John Feather, The UK Bookselling Trade without Resale Price Maintenance: An
Overview of Change 1995 — 2001, Publishing Research Quarterly 16, 27 (Winter 2002). [a] ¥ i) WL 5%, £ UL
Francis Fishwick, Book Prices in the UK Since the End of Resale Price Maintenance, 15(2) International Journal
of the Economics of Business 359, 365 (2008). 1996-—2007 4E [A] & #r#& E ik 30.3% , — & 14 2% M i b ik
18.8%.,

(88] Andrews &. Friday, supra note (707, at 35— 39.

89) Ibid., at 39.

903  Shepard, supra note [65], at 228.
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Abstract One important theoretical underpinning of the presumption of competitive harm by
RPM is the opinion that RPM increases price. Holders of this opinion use quite a few benchmarks
in drawing this conclusion. Taking complete competitive price as benchmark effectively demands
manufacturers to price at their marginal costs. Taking the market price actually charged by a
specific dealer effectively prohibits manufacturers from protecting their legitimate interests.
Taking the price that would have existed without RPM as benchmark is meaningless, because
this kind of price increase is the essence and necessary result of RPM. Taking price under
workable competition as benchmark demands exclusion of other factors in calculating monopoly
overcharge, being not administrative. Due to the multiplicity of elements of welfare, price
increase by itself cannot prove injury to welfare; and price increase is neither necessary condition
nor sufficient condition of competitive injury, therefore, price increase cannot prove competitive
injury, either. In the natural experiments provided by the U.S. fair trade law practices, although
RPM-induced price increases are observed, their essence is distortion caused by the fractured
nature of RPM implementation in U.S. Data and methods of presenting data used to support the
proposition of RPM increasing prices often are misleading. Therefore, that RPM increases price
does not suffice to support the presumption of competitive harm by RPM. In the same token, the
practice of using price effects as direct evidence of other competitive harm is also doubtful.

Keywords Antitrust, Resale Price Maintenance, Competitive Injury, Price Increase
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