2 1ok a2 SJTU Law Review
RAREF ™ No. 3 (2021)

“ [ 5 B AR

AARBENR 39 F AP LARE R

BHix
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= %% F EF judicium parium = EAE FE G A

(=) REKAX W, i

BE DRI AEZE)RZERS EREENKEXZ— RO T ERLEN A3, AT, E
SHTXRNHRKAAKRER)VE AR ENHLE., P RFLORA ERNE 39 £“F 6F#”
FREEREZ —, 2T XXFERER,Z 4 judicium parium (by the judgment of one’s peers) H
EARCR G A, B M E LA E LBk YL AR S B E e e R R
LR ERBB AREEVEDLAEM I H RN EEABER P M amE . "B
FHRHERN — TR BRI RHEFRAAN AR FEREHR ML TEZNUT
X ENELe, FkE L URELFH ML, B 88K E X ESEI IR F G EHF K
FH CEEARY N FE. B RAGFFANEHRLENCEREERACER REZHMIELEE
WAEFHEIE, B, parium(peers) B B X SGE“RIHF” B Lk & " “Fik”. FF & H R L
EENEHET R EHFHKRE BHFESHAREFTFIANZLEMHEARK I,

KR (KEFIF 395 K FGFH BHEH

PRI, 27 U TE B ) (Magna Carta) 25 SCKHO0H G HEREZ 520 © A 1 20T 508UR, -

* REUE I A B LU A . ASCRE G R B BRI H i — 3% 1T 2R [ KA SO B %

W B e i ” (O H 45« 18ZDAIST) IR B PR oR AR . i 2 A B 42 PP o % KRt ) 32 L
CU) ARV EAE: (98] RIS O 5 i e AR ), AR 2013, o [ 0L K2 Rkt 2003 4R, 25
79—108 T [ 3] 2% « MATERR . (DEEEHIE T M— M & AR IR 3 R 58 22 I e A 22 i vk i Ak 2s ), X1y
B B 55 BN AT 2006 4RRR, 55 236256 T1; SFAET-: ( @ B RFEEAFST ), o B Bk K2 it 2007 4R,
0 186230 505 . COMRIE I BIIE . KT 800 4 ) 5 AR AL 2016 421 3 A + (3K
TR CRER BB T) . AR AE 2017 42hR, 25 4685 B, Chng Huang Hoon, Who Are My
Peers? Women, Men, and the American Jury, 21 Australasian Journal of American Studies 46 — 62(2002); (3 F )
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TS “BLGEE AT

T NN 222 B\ e SE % o T S5 CORETE DS 39 5/ judicium parium (by the judgment of
one’s equals/peers "2 ) BE RN Y %5 D1 R RS2 BRI EAC LRI A B i R, 9
PR PR L « ki 15 N 4R (Theodore PlucknetO) A H4 39 25728 T R ol 14 B 5 C3035 [
BRI « 224 (Ellis Sandoz) A\ R iZ 2% & A K o A A 2 5ok —F B ARG T2 # 0 HE
B, OV A EFERR N R E S EIRE IE R R A A IR AR IR 5 COR5E
T 39 RABEA IR, O

S IR A A NG 39 A5ZR SR AT A FE AR T, IR 22 7 SR A KR - A AT
JE(William McKechnie) i H . 27 72 20 HAS 388 1252 - B 28 2 S0 LATH BRI B 52 2 COR
FE ) T BRI B A1 o A0 2 S e BV X — A B M BOGA FIE (R & T8 R 28 Ve
(WABEE VIR . ©6) B2 T 39 ZFCMZOLET : TG judicium parium —ii]
SR AL T B 0 R DA S B S 1 ) S B R A 1 12 AR St 5 A 114 L AL 45

(RSB T 5 o ) 8 0 5 J8C 30, IR LA A 30 o A i — T~ o) JE ) 7 U 7Y Judicium
parium [W)FH) G AR I RE W Ab2E 3 Xz ()RS R 38 TS B L S 2R 52 B A LA 5 0 i iF
FE o AREE TR BB PRI RRCAS 9 A8 Ak R 2202 AR i) T I i B2 P 5T Ok 8 g i A, © 7
ACETEB WIS 39 A0 IR TE DL R S AR o AT B 1 O &R L O R iR 1 B EL AR

SELEULI I X T2 39 SR T 3L vel A AR AFRR (2305 30 - #har2e3 F5KiZ iR
“m”(or), B} judicium parium 5348221 (legem terrae/law of the land) 3131, J5 & 1 55 B £k
H Coaths) FfIHHEEH] Cordeals) g3} 3% H] (battles) & 5 25 ©8 55 —&B 4> T3k B 17 Cand) s ASHKIA
judicium parium HA ML FE L ALX — VS B W ZHEFE T EIN, ) G54 Bz A
5RO S X DO RS . X SR E TR AR A JE SCIE A

(##_E ) Harrison L. E. Owens., Trial by One’s Peers: The Need to Expand Japan's Lay Judge System,
25 Washington International Law Journal 222(2016).

C23 KT equals Fl peers 4] HLBEMT WS 3C.

(31 Theodore Plucknett, A Concise History of the Common Law, Butterworth & Co. Ltd., 1948,
p.124 = 125, ZBIA WL 5 38 7] £ 0, . Anthony Dickey, The Jury and Trial by One’s Peers, 11 The University of
Western Australia Law Review 229(1974).

(41 Ellis Sandoz, The Roots of Liberty: Magna Carter, Ancient Constitution, and the Anglo-American
Tradition of Rule of Law, Liberty Fund, 2008, p.25.

(51 See Hoon, supra note (1], at 46 —47.

(63 William Mckechnie, Magna Carta: A Commentary on the Great Charter of King John, James Maclehose and
Sons, 1905, p.158.

(73 AREMMEEF . Ibid.; Luke Owen Pike, A Constitutional History of the House of Lords, Macmillan
and Co., 1894; L. W. Vernon-Harcourt, His Grace the Steward and Trial of Peers, Green and Co., 1907;
M. Powicke, Per Iudicium Parium wvel Per Legem Terrae, in Henry Elliot Malden ed., Magna Carta:
Commemoration Essays, Royal Historical Society, 1917; George Burton Adams, Trial by Peers Again, 28 The
Yale Law Journal 450(1919); Anthony Dickey, The Jury and Trial by One’s Peers, 11 The University of Western
Australia Law Review 205(1974) ; Steve Sheppard ed., The Selected Writings and Speeches of Sir Edward Coke ,
Vol. 2, Liberty Fund, 2003. ZRZLiF #4575 %<3 [ o 1 B & i, 48 B 1 B a7 B ZH I AH DG N 728 (R4« (R
I o T 2 R g S ) BRI ST D 2015 RS 4 155 177189 T,

(81 SR (AT EEZ W50 ORI 1935 4E55 10 1,55 43—44 1T,

(93 FE4HiTE 23 0L Powicke, supra note (77, at 99 - 103,

(10) Lysander Sponner, An Essay on the Trial by Jury, John P. Jewett and Company, 1852, p.49.
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S TSRS judicium parium WIRESCIR AR A7 261 SR HoRe A o [R) 6F Calond
22 DO 8H], SRR [R5 7 R (commoners) ; A — L6 ] MLARREAR HA S 52l A 1) 12
SR (RIS SRR R AL, O 8 S T B — S80Sz Bl 3 3% 1) 1) SR AN 2 1 5 52 2= T
ZARFEFINTIT LIRS T 800 4FA A%, B J5 7 1k | vl 1k 52 BR A 22 S IR 4320 10) 1) & SC%H i 1l B2
MPEBUR A TARTE . 04 JUAT B AR 384T 1215 SECRIETEDIN judicium parium A3 SR FHE
AR . IR SCIE Z AR ek 1215 AERRCRIE R AR 39 J& CORL T TSSO SR AN T

Nullus liber homo capiatur, vel im prisonetur, aut dissaisiatur, aut utlagetur,
aut exuletur, aut aliquo modo destruatur, nec super eum ibimus, nec super eum

147 (153

mittemus , nist per legale judicium parium suorum vel per legem terrae.

LR 55 EN AR AR P A .
FEAT B AR R R 4 AR OO R R AR IR A SR AT O K %
G E KRR AR ZHME A RRASZemBE S AT FFALZHERA
FaBE B ZER R, Y (P FRKALE e, TR
FE AR R EYN . judiciun parium FEAR A g AR 14 (R B 08,
BLFE [RIZN” SRR E O B O R B A s AR U 2 R R B[]

(112 Thomas Tayler, The Law Glossary, W. & A. Gould, 1833, p.210.

(123 See Thomas Tomlins, The Law-Dictionary: Explaining the Rise, Progress, and Present State of the
British Law, Vol. 3, R. H. Small, 1836, p.93.

(3) (RZEE)IHA 1215,1216,1217,1225 4E UM A IIRAS . 1215 4ECRIEE )4 63 45 (3),1217 4E N
A7 25,1225 4E 2 37 45, JFTE 1297 A A B EAaiiA . (ORZERE) T 1225 4R IR 2 g B X 5 th i 5200 0 S 1
6 H A PR AR JL T #1215 E R EAS, See F. W. Maitland, The Constitutional History of England ,
Cambridge University Press, 1919, p.15.

Q4 BREEFRARIE SR B RA L 12 iudicim parium , —F 58 2MR . (RIEE), rEAF, B
S5 ENBAE 2016 4ERR. 55 109 T,

(153 William Stubbs ed., Select Charters and Other Illustrations of English Constitutional History .,
Clarendon Press, 1805, p.301.

(161 DLHTFECIA) 55 44—45 BT, IZIRAXS 44 IRE N %5 55, K3 5| T IE BUAR 2 B 0 R E 7 ) % 453
HE IR AR R TEZAL .

a7 EFREACRER ) FE P IEAE I RBERE. 2 0 6 CRAETIRE: TFIRELRIECRZER) ) 8t
PSR 02018 4E5F 5 #L58 143—145 WL,

Q8) NG Y75 F e TE ) — U T legem terrae (law of the land)——Hh Z ¥, 2 DLCS T F) JE vk
50, AR AR Y1903 445 3 L4 14 T,

(197 ([ SR 1E 300 R 1 1L 3RO B Ak (FR 50 )1906 4F48 2 3. 48 11 W15 37 28 [ S i 2. Jifn
FED) (AR T 2501906 4E5E 3 B IEETIGFD 25 11 T (& S8 L) FF WA oy L 38 IR 43 1907 4R Rl
5509 T TEDF ST (BREAS I ZE LR ) BROGHrFE A ) 1907 4F46 6 1,55 14 T,

(200 “FINE "X — 4 BIRRART judicium FIFHEER X BAK, [3£] EREENT . Bk KR
WYCT W) AR5 8 S5 F P B 55 BN A48 1915 4E R, 55 16 005 75 545 BN B 05 4w 36 . CHE SR IAT 58 %) 79 55 ED A3 4
1915 4FMEL 45 9 TUs /7 0 4 (TSRS I SETI0 G ), AT 0 WAL 1944 4FRRL 5 5 T

0 EHRBUNLIEB RIS (& BRI, STk BEgmizat 1933 4ER, 25 676 T,

220 (A A PR, XIS A RE 1, AR TG < 2D < BT =AM 1957 AERRL5E 76 T
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T Sps R A

7 ERE G PUECOP AN AR IR A AN R judicium parium W7

S B S judiciam parium BATRIRREEE, RAEIAFRIRYER 1215 4ERTAY S5 I
1297 HERR B PLIFAS S %R T AR BY1E4 23 )02 judgment of his equals “%7 1 judgment of
his peers, Y7 WF 22, judicium parium S35 “peers/equals B H]”, 8 HF 4, peers Fl equals &
R R T S SR I SR ()

PR L1 peers 5 equals #4 LR il ZH01 T8 T W] DB A, BOMHBER Sl 5 < R 48
SRR PR SE B ) 2 g [ i 22 19 7 4 B BT Y peer 5 AA T equal BUFFE M. HEE=2
e i, peer 75 14 #2085 A B W FR “ 5L BT [R 483 L [F 0%, CUEREIEA X A F H, R
P [ e A ) 8 2 2 5 AT BT o 1 AR (Thomas Tomlins) ff B peer JE 38 T [ A9 5%
(nobility of the Kingdom) #1132 49 ith B+ (lords of parliament) ., £ 3% 2 B (dukes) . 1% B
(marquises) [ B Cearls) . 7 EF (viscounts) Fl1 55 B4 (barons) , 2 5 A 52 330 2 e 45 5, 9l
peers of the realm, 3 QIR SL 5 1) B 2R AN T2 B parium B HIIECR], BV [\ 6,
FURZ T ¥ R (commoners) . AR I RGBT peers, 32l iE B 5. toh 2
g Fid judicium parium —ia), 245 B M ICE B (Senators) B AE: A 15 55 A7 63 55 it H
F o J ARk B E AT BE s 2 AR B O 5L AR TR T RO AR AT,

SR s peer FERFETEIE T A VAT =R & 3. (1) a2 M SRR A, 1190 4 3 H
22 H ks 22 [ E A TE I (Richard ) {8 A5 76 2 WK ATl HCAE A R A5 5 A AR - < i Ak
BAE SR N A A B0 N AR N B [ £ 7 LA AL 71201 4F 4 H 10 |, 35 F 29 8 (King
John) FRARSE 7, KHB /3 N2 5 B 1l — i JE T A R] . O (2) FEREE R AMET N, 1303 4F, %
ke —1it (Edward D W3 75550 E R AAFHATE 2y =) 288 9 BOR] , BIVRE H7 P B¢ 9 43 A D3 328 T H:
FE S W [R5 - i UAUR) 22 e = it (Edward 1ID F 1328 4E#fiIA, 7 X — % HE B 76 0 XA E A
T AN A HERAS [R] i ) &1 f B AR AN B 2. (3) BUR L AW, (RIFEF)IE

(230 REME: (El AL 5IE L BB T MRS H IR ), AR AR ML 2010 4217, 56 22 T2,

0y [ ] A « C. B0 CRTERE) (S 2 GO L BETENL AL T SO i L AU RUR 2 At 2010 4R Rit . 57
507 T,

(253 DLAGEE (147,56 45 T,

26) ZPEXH U EE R EIE &K Ai. The National Archives, http: //www. nationalarchives. gov. uk/
education/resources/magna-carta/british-library-magna-carta-1215-runnymede, 2020 4£ 7 A 16 HJj[q],

(273 Magna Carta (1297) 25 Edw. 1 c. 29.

(28] Thomas Tayler, The Law Glossary, W. & A. Gould, 1833, p.210.

(200 A3 B A5 IRHT A SO 1 BRI 2 HCR I R 587 5l B i

(30)  See Tayler, supra note (28], at 54.

11 [ZE] FW. MpRe22 . (FEAE 22 FEBOE ), 22005, v EIBOE K2 A 2010 4R, 56 110 1L,

(320 PEHIAE THEIERX EWFT.

(333 Thomas Tomlins. A Popular Law-Dictionary, Familiarly Explaining the Terms and Nature of
English Law, Longman, Orme, Brown, Green and L.ongmans, 1838, p.430.

(34) See Pike, supra note (7], at 177.

(35)  See Tayler, supra note (28], at 221 - 222.

(36 Joe Hillaby &. Caroline Hillaby, The Palgrave Dictionary of Medieval Anglo-Jewish History s
Palgrave Macmillan, 2013, p.19 - 21.

(370 See Thomas Tomlins, The Law-Dictionary: Explaining the Rise, Progress, and Present State of the
British Law, Vol. 1, R. H. Small, 1835, p. Jury I, IL
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56—58 251 1T LUK A s LRI o A AR o 3 22 T BlUR B N5 B R R e s AL
H DA% 22 AL R g A AT e GE LIS S0

AL B peer 75 204 5 T ANME— 19 25 SC, ANERTR SO B & [FIEF 70 & L. 1215 4
(RN 39 FME R EM2E A B A (Liber homo/freeman) B8, {14 peers FAE“ S iE”. W B 5
“HEANTRAEMNSE, RIS 39 KR TR A S A B IR E R A R A iR
FERLAACR] . and% ORI, A8 T RT A A AT G AL X B B S S I R IS
FHL, P, BREC RO LT nTH, I B peer 248 By A [R]— B 2 2 AR 75 S AR TR) 8 A J2&:3X
IS

CRFEZ )V PR i bl T SCHRAS B 1938 SOk . P28 800 Z24FVTE LI A I CRJE %), 5]
NARRE B AE. SN S % judgment of one’s peers/trial of peers 1BEAE“ FFFH H” 3T
ARAT . ST TR T b A (L MV 5 102400, 6 3 0024 9 5 3 6 0 0 00
SC PR IE B DS 39 F Al AR Boe F B Bk

—. S AR judicium parium

EICEH judicium parium W30 3 R EEDHE B ICE S 2 5 B TR I IR A L5 BOR 2
BERVECKFE T ) HoAMh A 237 1 453K (R FE T ) &S 1T A G W AH Sk mlvk st ik, A D7 s i ke 1k
R AL A WIZIR R L PR L.

judicium parium Ff3E 1215 FFECRE T E A, HiG X R UAR T 5%, 1037 4F, pi 2P 5
LA FRHLFE — A (Conrad TD A AT 4 “ATAT H HI A -+ 43 55 A0 32 5B - -~ BR AR 12 BEFRATT
FEAR B 2R pariwm WA AR AT E JE 7 BONE IR B — i (William D 5838 96k 22 B, Bif
B AL RS P B 6] ks B o A R A (L S R R ) R AN B e L 107 1066 4F LA
J& L CRGHERE” (pares curiae) it & N5 AYEE , HBE SCR S E R A S 000t [/ B A o
H7 S CREFENTSERT BRALIE AT A1 judicium parium Hb, 5 E 45245 1 F 26 4 2y
L T AR PIZS . 1, 1101 4F = ) —t (Henry TD R 22 75 B4 B3 25 /1% — 1 (Count Robert
1T of Flanders) 21T IS5 ZIHE » HH parium FTEAISCEME, 1163 4, ] i 5 f > 481050 B
# H (Thierry, Count of Flanders) 1] i &AW EA MR N 2,

SR B2 13 a2 w) . JLT- ARG A i 5 . itk 2e i B 07 T AR AU 2548 1
T » B AT A 40 32 A 58 22 1 w) AR BT 44 B B iR 5 L B /D E B EOR P — R B
W, 8 R T E AN R AR — TR R TR 2 R TR S . S 2 (RIEFE D HLE
TARSC TR A [RGB ACR] o AH [ A R b B I B R ZR A S B BN R AT
138

(381 QSR DIAMIN Ak A . A & 2K 45 AL, See Giles Jacob, A New Law Dictionary, E. and R. Nutt,
1739.

(393 Thomas Brydson, Observations Respecting Precedence, James Ballantyne and Co., 1814, p.25.

(403 See Vernon-Harcourt, supra note (7], at 209.

G S DB S (OT RS SE LI B  JE A MUk 2003 4E R 26 1023 T,

(423 See Thomas Rymer et al. eds., Foedera, Conventiones, etc., Neaulme, 1739, p.2.

(3 864 4F ., ¥ FE AR BHMA A8t (Bernard TD A4 7% 3k A FRAH P — 58 ot [ £ AL o 40 IR AR5 211 1
BN, Vernon-Harcourt, supra note (77, at 209.
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TS “BLGEE AT

(—) REF L

AR R IR BORTE BRES 39 2550, & A judicium parium BIERAH; 21.52.56.57 & 59 4%
Tigk. 521 FRE AEHS 5 B2 parium WS Jr rTREARTT . EL B 0085 HoAT o e E AR
JEZPURIG " 55 52 ZRUE TR ASUREIL parium G5 PIRIBERITE 3 G ARG
I 7 BT DAL s A AT Ao 4 B30 L pl I 3 A0 O s 25 3 CRIES 61 200 BT AR — - TLL parium %%
H 7 UK 56 FARUE «BUR T ANTESEAR 2 BUBUR L L RV AR A i R parium 5k
) TR R B ST BRRGE 7 C6055 57 S MUE  “WUR EAREH parium G184 B EL

5 B A A R B AT AT I 7 SRR+« S AL B 7 TR 59 S R T UME
S+ — U A AR BRAESEAR 22 (0% 22 parium Z FE WALEL,” 4%

55 21 5/ parium BIREIRAE" S B BRI Z AN— 5. U8R, & S BT
AT B A, 5 BANCRT el 55 B A 2 BOE N B B S O BRI parium? BURRIE + A 3 vw i@
(William Blackstone) $§ H . “ 5o S5 9% EAT WA ] AE A AR LAY peers, ™ YO8 [ Y 9F 4 -
M52 45 (L. W. Vernon-Harcourt) 1A N, judicium parium A~ 0] fa) Bk BfE R “ 22 MR 2 AR
#H)” (judgment by equals in rank) . B LA G I B Oy A TSR] ABAE R P BRI S AT
HORS AR . T3 BCT B2 o FUEA] CR RN ) 56 . ©F IR judicium: parium A
BURE T YA AT LU A B 5t —F Bt o] o AR B 0 B A — 8 g i 1R S8 4 i
BHA A . BZ AN judicium parium PN 5 B )2 Z 55 B HAREY 2 Z 53 % H A, B g5
B RE AN R B2 B SR EAE judicium parium §i BT /T UG AR 84 25 00 JC BT R A
ESJE =

95 52 250 parium RFRFE TN AR Z N Hi i A FAL B R e o B BT
(RIETDZALM 25 2 50l IR iz sdcikit. ©% 55 56 ZMI%E 57 &0 parium I %48 WK
NSRRI Z N . 55 59 250 parium BIRFEFE T . RS PR IE SE T A% 22 EE DT IR
i (Alexander ID BHE, R E 1Y parium LIRIE TG 22 51

L5 1B 21 JRRNEE 59 AR parium YRR SUE L MSE 52 5556 56 45 5 57 &1 parium {MF
TARFIM Z N . AT E PR RS 39 2% parium MSERRE L, FF HAEANCOR 5 ) TSt S 9
—LE AP GG TE o IEANPE R IT & L X AREE S TR RE . O BN, CRZETED S 9 KX TAK
INT 5 39 4% judicium parium BN, 25558 20 E £ 8 AT (bailiffs) T i 55 A8l A 2
Pt s AT LME B judicium parium 33287 BIECH] . 200 A2 IR SO AREE A 39 4%
IRk 22 ik (law of the land) . parium 5 ¥EBHEME— R P ALT .

(441 George Adams &. H. Stephens, Select Documents of English Constitutional History, Macmillan Company,
1919, p.A5. TERFAIBEHIAT . PESCS 75 PRIE R AN EE SE L A .

453 Ibid, at 49.

46 Ibid, at 50.

47 Ibid, at 50.

483 Ibid, at 50.

(49 William Blackstone, Commentaries on the Laws of England, Vol. 1, Clarendon Press, 1765, p.391.

(50)  Vernon-Harcourt, supra note (77, at 220.

(513 Tomlins, supra note (127, at 85.

(52 Mckechnie, supra note (6], at 152.

(530 BETm iR A 5E 56 451 Walenses(Welshmen) 3/E“ @i /R 150%™,

(54 L. W. Vernon-Harcourt, His Grace the Steward and Trial of Peers, Green and Co., 1907, p.220.
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(=) “AHAHLE

ATk . TPk judgment of one’s peers PR Ay S HI AR IAZE F56 39 &m0 F1A—8H
M. XHEM“A BN BIEA? WRIER T IATH, Liber homo/freeman JE4§“ U5 LSNP, B
AT A B EERAS H B SRS R A I TR

el H = F WA AR RS . PP K 218 « B yd (Edward Coke) 4™ A o N4 45
PRI ARAR AR L 3 2 7K 1% SR T AR 5 ©0 22 ZE 25 JE Rl e S8 T2 i i S L
B BN SEIG AR s 70 S sd Wl IR 48 2 AR E N R — AN A A A A |
By o 8 BRI A 2B R 5 39 ARl (BUIB) BN AE S8 1 B B A AT BT 5 AL
S B B A £ S AT BR A B EAT N . ) B AT AR R 2 b O T E £ A AT
) eeee e IR SRS SO BRI H S IETE .7 DR 5w JR 5 (Luke Pike) IASH“(RIET)
WAL G T B B ARG ” A i e & X — DA W (H SR 27 55 58 13 SRR M A A
PRALCRRE Iz @ th AT ARBR B R AR5 56 39 S AR A i NHEBRESN. © ik
G128 T CRFET DTSRG 1R & w2 S, DLERIT A BN IA SR FE SR 1 % B [l 2 N

IR E W B SR T 39 ARMTHIE HI——JE e R R m AN AR . Tk
ZALEGERE, TovE AR A A 39 JRiR R A H AT A B AR I DA . 1215 45 5 A 10 H,
PV B AR T SR ERR (Letters patent of 10 May 1215 announcing the King’s terms to the
barons)  IE 5 St GETFREACH - “FATC ) B FATTHY DR » BRAEAR A F AT R0 5 H oz dy Hoge
2% peer 7EE EIEKE (curia nostra) W 3L, TATA S RIZFMATHY W 7=, ARAS LLR Oy i V%8
VIR 555 39 A5 MHh o bz i B2 bl 5 P H B30T S5 “ e &0 judicium parium” , BPXE
SIS GR IR IR . “2 X FRBIZAAGE FF 50 BN AL S A AT 6 ] 3k 2 g e s, 3L
by B E B ZE A — A FE B2 V5 2 (court baron) fig g, ©6%

AR 5 39 25 BAEORY S Sl 2 A B A R W R R AT R i SR BRI e 5t
JARRA) RIS o 1 5 e 1) T AR AM: o TG AR FH At 1 3 ) 20, LB X 1 R 22 S A A )~ i) A
o OV S B AR B B B 5 A Gl a0 M AR BRI EIA R judicium
parium JE25 F RO E ARG, OBl 273 # AR RSE Libertas —lJG AR - “BRIG T#2s H
M2 b oAt S48 liber AHOGHY S B Y A B ERAS SRR IE T I T8 T DA i x4 166

WA R B R R T 1215 AERUCA B S I 14t 23 B D04 Y RN 39 506
JE AR T LAOGHE , BB M i MERA S B i R SR T 5HE . AR, 1215 AERER 39 SRR
JE SR WA A — 678 5y T X 648 Bl 2 i T3 — 3 P A e B . R JERE ) 1225 AR A s Y

(55 Giles Jacob, A New Law Dictionary, E. and R. Nutt, 1739, p.336.
(560 Sheppard, supra note (77, at 218.
(573 Mckechnie, supra note (6], at 438.
(581 William Blackstone, Commentaries on the Laws of England, Vol. 4, Clarendon Press, 1765, p.417.
(593 George Burton Adams, Trial by Peers Again, 28 The Yale Law Journal 452(1919).
(603  Powicke, supra note (7], at 107 — 110.
(613 Thoma Duffus Hardy, Rotuli Litteraraum Patentium , Vol. 1, Record Commission, 1835, p.141.
(62) Ibid, at 204.
(633 See Mckechnie, supra note (67, at 452.
(643 George Burton Adams, Trial by Peers Again, 28 The Yale Law Journal 454 — 455(1919).
(651  Mckechnie, supra note (6, at 443.
661 FHAEDR: (“HH IR (RIEE) “Libertas”™ 1) , 2R S 15502016 4F55 3 81,55 184 T,
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RRAS 55 39 AR B S IR T SO (1217 AFE AR

Nullus liber homo decetero capiatur vel inprisonetur aut disseisiatur de aliquo

libero tenemento suo vel libertatibus vel liberis consuetudinibus suis, aut utlagetur , aut

exulet s aut aliquo alio modo destruatur, nec super eum ibimus, nec super eum
mittemus, nisit per legale judicium parium suorum, vel per legem terre. Nulli

vendemus » nulli negabimus aut differemus rectum wvel justiciam. 5"
e P R 7 N v U S

FZ RSk FHIRAERES ZRE ETARAR TR BEIMI L
B AR M AR 8 W T B, YR R AT H ey XA R A R b A I B A 1A
F L RATRIE ARG RALATAIE AT B A, RATL R @EMAE 2 T, % RE A
R IEAF) K E LAY I,

55 1215 AERAR LG . 1225 AERRCSE VG b e ST 2R A b 2z — (2 B i A . Al
PRA HUFFA BRI o FBAT — AU A% 55 Ah s A AL B HR L 58 A 32 BRI 7 A Ak 4y
M=, Y5 R AR R AR B OB R R b S E AN Z R 2 8. IR v AR
judicium parium® FEW N+ MFFAEH Z FH 4 I SE R B 3 SORUBR T 4 3 07 T 89
2%, MO B AR R T AR K TR, Y H B—AEAR AR DGN E . 1225 4 UL
1215 SRS S AR B o 73X — WS S A T T M, BEATHER 1 A B 3L

Z. A H N BYFE HE CAR L AE W AR S AL LSS AR TR R B 1225 ERRA R 2 AL, JE
FIHER T2 39 SRR AURBIZ Ak  BNORAP X ST AN R T 50 9 R B AEAT A i A e A, X
WA parium AR TG . A CRIET) P Y peer =7 T 2 ST H H 42 I 40 He A  1EAR 41
1225 4E R AE S S RS B & - AT LK judicium parium W5 FIA SRR T 551
T TS A B B NIRRT Z N PRI Z 33 W% o )7 Fe A 22 2

B T2 SR TR DU R AR AR 1215 AERR parium — i) [ 55 0 B 5 =0 (B R S0 L
& IR OF ) R AR A e AN RIACR] . AN e B 0 ) i 52 B v [ 5% o 0 i 28 kg Bt ik %
R EREARRAL 2 15 39 ZRIIWIIR L .

(670 Charles Bémont, Chartes des libertés anglaises, 1100 —1305, Alphonse Picard, 1892, p.55.

(68) “No free man shall in future be arrested or imprisoned or disseised of his freehold, liberties or free
customs, or outlawed or exiled or victimised in any other way, neither will we attack him or send anyone to attack
him, except by the lawful judgment of his peers or by the law of the land. To no one will we sell, to no one will we
refuse or delay right or justice.” Magna Carta, 1225, The National Archives, http: //www. nationalarchives.
gov. uk/education/resources/ magna-carta/ magna-carta-1225-westminster, 2020 4= 7 H 16 Hjjq],

(691 libertatibus Fil liberis consuetudinibus M2 XA A FH PR, S WRTTEC66], B ER3C, 45 178—187 T ;
Mckechnie, supra note (67, at 445.

7o) HARISR , B ROSESR [ EMUA A 1 o [ R W 2l AT, 4 AR 4 80 i 1 B A LT i (B o 31X 5%
FTFHSEIEY ., 2 WATECD, FREEEE 5 46 TIE 1.

70 BURECALD B AS L 5 583 T

(723 Pike, supra note (7], at 170.

730 {EAF— A H R A#H ™ (customary freehold) J& 24 {# {47 1 (copyhold) i —3& . fH & T 5%
See Tomlins, supra note (33], at 156.
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BEE VLA AT SOITE A O SETE )& A 2R 42, JUHUREE 39 00 s il . 70 A
sp2E R g o BRI (John Reeves) A i 5 WIRA AR I HE B B R A B RV 72 4 L A e f il i
BIEE. O SR AR IR S R S 38 X AR AN B 50 (H B e T2 v X
— U] AR A 57 3 R )V S B R 2 AU T R A S A IR R A i AP IR A X
SRR A FIR LT H OSBRSS AR . 1875 22 )G o 0 I Bk 5 o o A2 UL 1
TR HTE L S ARSI AR T FIAILAR L AEER 23 I v 5 [ s 9t o o R 3 A s o o ) o P R
AFARLZAL . 2548 R DUR e 12 A0 w7 FHRAE /NG o 141 T E AR R IR R RR ) AR v 141

— AR, [ s DR IR T 1166 AR Hie 8% ) (The Assize of Clarendon) , H: 2T g
HE AR A AR R 1112 AL, SeAs 2= B H A 3 T R R A B
BT VAVE N g e S E [, 1215 4R DLE B W AT Q7S 200 RS 2 hiE L X 2
T AR LR AR A S A By R T T (assize) o AT EEBABASA P E
B TAE T 2ORARE B S I kn$ (b s k], O

X — 5 0T 1 o AR AR b o I N (AR O I B TS5 22 v, B 35 o AT AN g
A A AT S X, W AR A X AR M RAR Y T e g . MREFE R B TR
R T AL X Y AR O IR S LSS R A S A I i, T X — L
TISESE 3 1 A ) o5 o 5 Y DL S B9ARA — Be I A (A I i B A8 @ APk, 2/ 1414 LS
LA A B A W R IR AL (A e DL R AR RS A P 4 S, O 16 i
R S VAR ZOR I A 7 B LR 2 S RE BRGSO 0 L1 i R R TRl FEAE R
NBUR Z WIS 28 0 AN T s 1 RS AR HESRAT 5 7 0. 18 T2 v, 5 7 01 19 B3 1 25K
BB OO B X I A S A LA PR . TT I Aner ., < [RIR HR B BE A B AR AN
BTN LT B W 2R B0 5 845 07 ik T [R5 B )=

o £ F F =t (Henry TID R0 E] A0 B3 A1 53 BT TR S 39 S0 B ARFAS 37 LA™ 4% e SLfig
B, BT RS AITR SRR va Y 0 e [R] 55 2% 411 B3 A 58 B AR GO A %l vk i L (H = R =k
HZEEE S e RS B RVE G, 5 1233 45, 52 F) = AR Ui £ 2 (bishop of Winchester) f%
8« B (Peter des Roches) A B H 4 & 7/ B4 (3rd Earl of Pembroke) JUA $r ¥ 38 . (H AR 2 H 5455
(R, DU S EA 5 ik EA Y i RO AR E R ARG, SR E 2

(743 St. George Tucker, Blackstone’s Commentaries, etc., Vol. 3, William Young Birch, and Abraham Small,
1803, p.349.

(751 W. F. Finlason, Reeves’ History of the English Law, Vol. 1, Reeves &. Turner, 1869, p.284 - 285.

(760 William Forsyth, History of Trial by Jury, Cockeroft & Company, 1878, p.106 — 107.

77 S LARLLHE (O B R LG DT S B ) BROEE AR )2015 AR5 4 38,55 180 L.

(783 See Douglas Hay, The Class Com position of the Palladium of Liberty: Trial Jurors in the Eighteenth
Century, in J. S. Cockburn &. Thomas A. Green eds., Twelve Good Men and True: The Criminal Trial Jury in
England, 1200 - 1800, Princeton University Press, 1988, p.210.

(793 See Forsyth, supra note (757, at 138.

(80J See Mckechnie, supra note (6], at 452,

(813  Matthew Paris, Matthei Parisiensis, monachi Sancti Albani , Chronica majora, Vol. 3, Longman, 1873,
p.251 - 252.
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5 B R AR 25 S U TE N I 45 2 i [R5 LT A BT 280, 3k ARS8 1256 39 ZR 1
A B SR AR TR RS IS SR L BRI SRR .

1233 AEH FH A BHARAHE « 75 « {48 (Hubert de Burgh) # B i WA Z NRH R E S . FF
SRR AT R R L 1234 AERIE I Z: (Great Council) IAE Z BT AR IT T Lhady . &
RS S 3E S FGF A H 5 —F . FEE A2 1 R0 B ST 022K i (R OF o R 48 B R i & o
H 1T 1234 AF KB W TR WU S X —BER B AaR] . S50 RT3 B W) 45 o 0475 A 38 3k 5
FLRURBORAED B SRR B IR N T B2, B B R AE R R Y FHATE 202
FE X T AR P A S DU R [R5 50 o SOV R i AR Shy B I A 24

SN 3K —HUNTF 46 75 30 9 F A FREE AN AR A — @ FREE IR E . MRIES R =) -
i« Aihi i (Henry de Bracton) 122K, = F) = oA v] “ 95 Wik st 58 F0aE 9R A9 2208, ¥ M 35 53 I
B AT A7 B AN 8 BA7, SOMEIX —Z PRI FORSE RS 39 Ak, AP s i n] [ £ 107k
R BB R AR AN 3 ok R GRS O BB R g 2 A A DR R e R
O IEVE . XALE B S A 573 L wE S [RIAGE HE A AR GE ] TR R SR RO IS 3 AN 5
FIZFEI . PR b, 2 13 2K B YRS B A A R R SO 2 Sy (3 R4 X
RVFH) X — m A8 AN . H 2 1351 4F CRAe = HEuf #9) . B 98 A b 1302 il B 3 1E
S o AH I AR B [R5 o J0 138 . 860 ZfliAe— 1 (Edward D 12 A4 — ik (Edward 1D #A[H], [7]
L FUARTF RN , AKRE H BIRE U (indictment) JEZXAIBH) (impeachment) JE A tH 1945 45 TR 21X
Al Meoh HEpEAE AR b R — e G ] [R) GRS P B A R AL IE .

1341 A, [R)GF o P U R 02 (A A A T B, 3k 1 A I 4 B 10 2 e — 1R P A 22 AR
(commission of trailbaston) "7 4bFHACHIRFL AT, 34 T H A AL Ntz AT TR B E 457 DA AR
P BME P AR TR b ] T s RG] 2 fiie = SR n] Tk, Bl G . BORAT T4
SRATAT R L AE S BRI 2 TR FHRE L2 5, AR [RGB o X —FEA,  f P44 =2
UL BEAIY 44 53 BRI 23 53 SRS AR SR n] T4 LR AT RE )7, 180 x5 1341 4F
T = IS YR N AN AR 3ok 25 B AR R [RI o ) S0 3 a4 L WAk L0 | - b A
PN RNl I BRI, e PR EE AL I . LIS R SRR SR A B S A B AR
PITA 55 85 Z AR T R sl A A D < 0 7 L b 7l S sl sl , Bty A L
PN N RE B A sigaa Gz A BRSSP ARG A T ARy .

LT 1343 AR . HE A L I S 1 R A 0 A o 3L L, RPN ASCRR i i A o SR

823 See F. W. Maitland ed., Bracton’s Note Book , Vol. 1, C.J. Clay & Sons, 1887, p.128.

(833 Ibid, at 664 - 667.

(84 See Vernon-Harcourt, supra note (7], at 281 - 283.

85)  Pike, supra note (73, at 173. BRAGHLSHHAb , HiAth T8 [E= 22 F R A5 25 I &, See John Selden, Fleta ,
Typis S. R., 1685, p.21.

(861  Treason Act 1351, GOV.UK, http: //www.legislation.gov.uk/aep/Edw3Stat5/25/2,2020 4= 7 A 16 HiJilql,

087 PRATALIR R A 0 AT 5L R AL BH A PR LR 4 W R AR, X B 2 AT AR R S WFRH justice of
trailbaston, ZZ AT RARE 1276 A PR AL T )(Statute of Rageman)Z5 % . ZZ AR T [8] H {2 IR commission in
eyre STH|ZEITHF 2R commission of oyer and terminer 2 [f], Trailbaston ¥#% ] PAFIATFEEIIEIL. 2] 14 20 K20
ANFHER . S OURTTECAL)  BEMT  55 257.1352 T,

(881 Vernon-Harcourt, supra note (7], at 343.

(89)  Danby Pickering, The Statutes at Large, from the Fifieenth Year of King Edward 111 to the Thirteenth Year of
King Hen. IV inclusive, Joseph Bentham, 1762, p.2.
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T REFEARTE A 1442 AEARA 1) 75 3 SO HE B BRI 28 — 38 2 9. 0 1557 48, Bidg 22 4 £ 3
i —tH (Mary D35AG s 23 BT A i BRI A S AnA0 A 4R, 1 07 58 2o KR o A kR U, IF il
FLIR G LA ] Ok TS — 1 (Elizabeth D B #1245 2154

W FE A P EOTE B A S ALE « 1702 AECHRE ) (Mutiny AcO HUE I MR 1) T b ik
B TR SR R AR AR ZE e o) DU ] ] b ey R 040, 9% 1862 AR A FRA B AT AR TR 2214
L EERAAF RN B IR SR AT AN SZ 0 e o ] O35 (RSP SRS St n] S 32 Iml 5+ )
RO, 0 G R AR X — BB [RIGEHD ERAT B A%, AR R 22 2 AR .

Z AT AW AR 1215 ARCRIE T2 5 » RGE S FIAS 1S 2 5 DR B4k G TS 3
BERR T PG SRR R B S A BT K N X — B A TR R AN R A SO Z R R 45 AR A
RIS R B M 2 ] ) “ R S- 7 AR B b —THURRAY 50 A, B A i DK [R) 457 A7 I e 51 A R
ZAF AH BB MR R AR TR S 22 4 1) o BRATLAS o 81 T 3 28 (AT e 35 R e o 3. O TR
DU S B ZE N = A AR A AN]SR 5 A

“TR) s A B i VEAIL 5[] Bt S0 s o o) AR AR o RO AN, 14 22 U S TRl o 0 )5
PR G R Ay =X He—, R IUGERE S, Uy b SUBE ) 58 B AR B A B 40 5 2L DR
BRI H B E . % HAAS K (Lord High Steward, SUFR_E i3 Bl ) TR 2 a7 4O 7 55 o 2R,
H = RIBE P2t I B KR 2 BE (Court of the Lord High Steward) #8170 7 A 55
SRR B o AT VR B R R ME— VAR . T odad A AL BB ®T iR G (Lord Triers, ¥4 5t
) NEAE 20—35 2Z[i] o AR 4R 5t A UE (AL A7 P 52 ) T, BRI 25 R g — 3 L [y . &%)l TRV R
FeL B A v 7 s b S o 3N B By 52 R e, 3 S Bt S ] 45 i L AR 7 SR BR A

Ja R = T (William TID B L e E 200 S48 R BLIR E (W R X 9 Bt 31 25 f e -
R S %) o 10, 7 2 /0 TR IR AT 20 H OE AR e i A A B T U2 IR A AR S ) S i, HL
B —Z AL 0 BRI R 25 A E £ 18 . O K A A DE S AR A R IR B 1 T A
4 B R AR 3 HA O Y 5O R RAZ ML ) ST N TEA S 5o A, S 8BS REM A
HEEAGT K, RAEIA TR B REZEE T 1686 A fEHK /K M) B (Lord Delamere) $idi 4f 58

903 James Fitzjames Stephen, History of the Criminal Law of England, Vol. 1, Macmillan and Co.,
1833, p.164.

913 William David Evans, A Collection of Statutes connected with the General Administration of the Law,
Vol. 5, Saunders and Benning, 1829, p.202.

©92)  Ibid, at 94.

933 Pike, supra note (77, at 226.

094 RFX— S R UL TN X —F-UR AT ST, See Sheppard, supra note (73, at 320.

953 Julius Dudley Medley, A Student’s Manual of English Constitutional Law, B. H. Blackwell, 1894, p.176.

963 See Mckechnie, supra note (67, at 454.

07 WEKRERYVEE FEREN—2RRE LRI EZE 7 R0 (Henry IV) Z A3 128, IR AR ARG
RSB ZENT . B RELI AT H A RO 6 T F ALt (Henry VID R E R BRI GHAAACH T, X
— AR IE I CE S 15 128 (Court of Chivalry) , DLBUA SV K FELIUR S AN A A K E (constable) . 15t A4y
A R A R B i — R U O 2 R A DK B2 (Court of the Lord High Constable) 1 3% 18 F [R5 5 Ji #F
FREA BORCEE R B VR BE O AR (E T EARPUE R 2087 . S LA (410 B 15, 55 292 T,

(983 William Hawkins, Treatise of the Pleas of the Crown, Vol. 2, His Majesty’s Law-Printers, 1787, p.7.

993 Danby Pickering, The Statutes at Large, from the Year of K. William and Q. Mary, to the End of
the Eighth Year of K. William II11., ]. Bentham, 1764, p.392.
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G AR LR G o R 4 7 s AT AR AR o ) CV1806 AR /RHE/R T B (Viscount Melville) 5 /21% 1%
Je PR f Je — PR A Z R AR TS

ATRL A B RS TR B A B ) LA ) gk S 7 AT B (B 14 s e Ay i E TS
H [ (5% £ e B < SRS R O HRRE 22 8 A J88 b [R5 o 4] Cerdal by peers) MOV X —383#1 5 5(
AR ) I A B I o A o AE AR g Al S5 E A - 3 A o S 2 AT R

12—18 {22 B 51 2200 B N AR UE ARG S AR S5 LA E . 14 284 208
Ao = IHIA] (Edward TID 558 ARG DI REA TR TARE T A EIE , — e T IR T2 T . 1
16 {2 iy, AP HIE] (Henry IV) AR T LSRR S S5 DU RO MEGLAT 28 AL (HIF ZAHTE 45U
A B FTAIBTE FSLEDL 1 1670 45, 4 1 TR S Bushell's case) o e id s & o AR B H 5
AT, BHERIEKEZE « KB (John Vaughan) B 55 L REIESE AL B 3 A, 100 %R )5 . K
1B 5T Cattaint, RIVNGE AT T B B BT R0 52 9 BEO B gl 57 B iy A AR O T i

18 AL b I I o P R S i TR (A 0 1) U e i S o T JX — B o D
ENARZEB T A e Seriroy “ iRE A O R 5 AR ST LUS A28 R s 2 i H 52
M o BEXUTT B 4P TR AR IRE A A R T O ZUER R R TR TIEE SR AR TR I AT
S LR A R R A A IS T2 R0 T B0 (B TP ARG T I A E . P Bz
B A [ g I SR B o A e B o 51 3 2 T SR 1 [ 5 R 4R
I A AT A B R A X B IR AT R S

L LRk TR GE AT AR 18 TH 2023 o o ) 2 A LA AR — B S0 P o 5 [ iS40 I i < 5 A
Al 1215 ARCRTETE ) E Ja 2200 TEOMIA 1 [R)GF o LI FH I Rl PR Tt A A0 HL A 1 X
PG b PTG AUOR B A LR R, “[RGEH 7B & TR A f s E
TEYES SRR 3202 e [ IS0 A0 BEAR i 249 A AU HLSC BB o i ) DXl 2 — . 2R 2T
“TRBE A HR el 2 2 A () O ARG B o = 552 ] SR A ] R e — A 80 5 T 300 I o) e ) I
AN AE A 5 B P BB AL AGIE S A DA RE O SR & (AT R AR S

U

1215 ARCRIE ) I i 7 1 288 (0 ST J0 W IR 1238 » SR I 05 BT o 19 N RASUR AN 52
A EDARAIRAIC AN A BG5S O 1 BIORF 2 S8 B B2k, % A X COR %8
FORIIEN A2, HB ETRA VT SR Z FAF]  H 2 BU% 3G A Rk H AR ENC AHE AR

(10w See Stephen, supra note (907, at 165.

(oD See Pike, supra note (7], at 174; Mckechnie, supra note (6], at 152, 174 - 175.

ao ZULEE] MERREL « YOP: (IRl S -SSR IR ), Jo SCAE T A s Ut 2010 4ERE, 55 44—45 T,

(103 See Philip A. Ashworth, English Constitutional History, Stevens and Haynes, 1905, p.137 - 139.

08 See Edward Vaughan, The Reports and Arguments of that Learned Judge . etc., Richard and Edward
Atkins, 1706, p.152.

05 Z: LRI C76] , 45200 3L 5 183—184 TiT,

(106 Lysander Sponner, An Essay on the Trial by Jury, John P. Jewett and Company, 1852, p.110.

(107 See Forsyth, supra note (753, at 233.

aod SO EAE £ CCORZET EH ), ZROK2EFK)D2017 4E55 1 11,56 92 7L,

Qoo g HLEERAFHG RO A T D A, (RSB A A H 2, “ WUR B 17 4l iy 9 [ iy, (R %8
)RR AE AR T W I E A A R B . SR BB ER R (CRFEFD FEH D), B AT
2016 4558 3,58 197 1L,
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MG M EVA R E LS S EREA R T B L R WE A B AT K EH . i b
SCRRR [ o 7 255 [ o300 I o o) AR 30 A o A A 5 b 0 AN AR ) AR PR R ey 1 — 2 AR B
AR s A G IEZ A7 A T CORTFETE DS 39 S50 %5 A7 i A ) 2 R IR I o . X AR FRATT
B BEA R B P A 5 HBOE A 2T R BB B0 2 R SO I I R SR ) U
AR 2 s IEASTE IRAE S 3 e P90 AT 55 2 —  Hel S8 CEUEAE T I

55 s il b P2 B o S | vkl me v R R 71 RO N U Bl e DR T R I N S Nk ) (S R
FERUR A VER - 7E 19,20 HH22AUA5 3 R BOR 2 1 JLUGE T D BRIERLE T [ GF 8 04 45 5 I 1Y)
fRAb AN, RIEEE ST B ERILLS L E 30 430838 FH [ 6% o 0 S 44 v L 30 67 22 45
AL FEI], o 20 200 5t R 20 X R U] FERIGEF Al b, U0 R 48 T Stk
BOFREMCZM TR SRR 0T R IR 32 8 R LR E A PO B A TR i B
Vi R o 2 B3R 2 HT IR L 1907 4ECRI 5 Fiffik ) (Criminal Appeal Act) i R R
THOE IR TSR IURBACR], M0 1936 4F L B JE — B T BB FI R A —E AR - B R
(Edward Russel DEFEZE 2 )5, 5 3 T B (Viscount Sankey) fE I S H R HFH“E LR Z
Mo HO RV B R Hh S S e S B RIS G A AR A . 1948 4, O S RIVATE)
(Criminal Justice Act)Eitgg%Tﬁ—ﬁ%ﬁﬁﬁﬁgi E‘JﬁJ(HMIIJ °

ARG T )8 S [V o 07 5 1 AR A o AN [+ Ly [ 5 o S ] £ B o 7 225 14
R s SR AT E R Rl Bz b, BRI E AR L T AN R GF s (HH 7 75 A i
SRR A X — PSRRI . 1791 AESRECRANE SRS 6 JHLE T ol i N A AR TE R 7 141
AR s 25 2 B A T Bk s o 1A de BB (R [T B o DR TE 1 5 20— 2 I o

— R R E W CORIER VSR 39 AU o AT J e . JF LA PR B i S5 3 1E RS
W 1879 48, ko7 fEUs v il i R 38 b R E U « et (William: Strong) 45 Hy , [ [4]
S HH [FIZE Bl R 55 2 N A B r AR, BIVS o AT pl L B AR o R AR o 2 N R AT,
()5 2L AT o R TR X AR 1 O DL )5 AR AT 0 E S BB RR] . 9 1953 45, b 4% Y
RS AR E R, REE P « A 78 #h (Robert Jackson) F1 2% F 5o 7 « 1 22 7 8 4% (Felix
Frankfurter) £ 56 5 UL HEE B S 1CRSE T VA 39 F%, “AR 2 FL ) £ o7 H sl AR 4 S A = i A ol
HA AT AABEAS OV 7= R AR s Y LR EA TBOR AR AR A AR

SR, IR FR ™ G )7 - AECRFE T DA 39 458 X B« [R5 )" —— F B2 B il
AORAAN . A IR B TR B AT RE TR B R B3 — i (B T IR 7 B AR RIS 557 1) 5 o8 3 20 s
AT HERR B TR0 LS Bkt 2 b 57 5 1 A o S RS A AR B R 3R AR A Al DL o DA DR B R 2R 1)
IS IEPERY S, CIRRAEAR T3 R il & ez

AR — BRI P 36 E 1A 2 R B A DG TCE S SRS . B2 1954 421 1975 48, 36 [F i
FEEBEA 3 BIERINE A AL HERR T o P 48023 28 AT T2 2 S5 RS AT AR, LA

(10 See Alexander F. Boulton, Criminal Appeals Under the Criminal Appeal Act of 1907 , Butterworth &.
Co., 1908, p.8.

(1D Trial of Peers (Abolition of Privilege) Bill, HL Deb 06 May 1936, Vol. 100 cc. 807 — 823.

(112 The National Archives, https: //www. archives. gov/files/legislative/resources/education/bill-of-rights/
images/handout-3. pdf, 2020 4E 7 A 16 Hijjlal,

(113 See Strauder v. West Virginia, 100 U.S, 303, 308 — 309(1879).

19 J. Jackson, dissenting, Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 218(1953).
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ARG B GG B AT A IEREH IRTE A BT A8 (cross-section) (2K . HE 2. Joig
Al g 8 AER T P HEE B AR T DO T 05 LT UG RS X 25 T A AN M » T
REMCHE S 52 RSO DRI o e TS5 9005 7 BP0 B 0y 3 07 58 2 — B B o B3, T 05— 7
WABEFFA A MY — R b S I7 AR G n] RS Z 3 IR a0 I o A1 S T e R4 P S
5 2 RIME A AT 5 0 R 1 o DA A T BRI N TE Y LB E A 2 5

X SRR X ST R BF AR A S R . A i (R O A AR O 2 AR AT N B
A2 A 2 oo a . HOE R B e oA AR B R Z A st . By
A 180 T v A4 K S8 A PR D A R) G 78 S B o B 34 b AN PT AT 2 BR e F R HERRAR & » AR 7] 5%
B o B AR TGRS TERA) AR i R AE B RS o 5% PR RS 0 B i . AN TEROH T 2R
B A —E Z R B AR Z N

Abstract The Magna Carta of 1215, one of the epoch-making legal documents in England,
initiated the building of the culture of constitutionalism in western states. However, a large body
of text-based research shows that the Magna Carta has been mystified. This can be exemplified by
the prestigious judicium parium (by the judgment of one’s peers) in Clause 39. Based on the
literal meaning and contextual explanation, judicium parium should be translated into
“Tongchai Shenpan” (by the judgment of one’s equals) in Chinese. However, the subsequent
legislation and the judicial practice in England revealed that the “peers” often referred to as the
“peerage” or the aristocracy. This reflects that Clause 39 was originally formulated for the nobles’
purpose of protecting and preserving their own interests in order to combat the wanton abuse of
royal power by ruling sovereigns. As a result, “by the judgment of one’s peers” was gradually
developed into a privilege, which greatly differed from the contemporary jury system. When the
Upper House assembled, the nobles were tried there; not in session, the nobles were tried by the
Court of the Lord High Steward via a manner similar to the modern jury system, and the judges
were all nobles. At first, only treason and other serious crimes cases were the concerns of this
mechanism. By sorting out the text, this paper concludes by clarifying that the literal meaning of
parium is “peers/equals” while its signified referred to the “peerage/aristocrat”. While no formal
method was affixed to the practice of the trial by the judgment of one’s peers from the beginning,
somehow, it gradually resembled the modern jury system. It still differs from the latter though,
in the essence.

Keywords Clause 39 of Magna Carta, Peerage, judicium parium, Jury
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(115  Hernandez v. Texas, 347 U.S. 475(1954); Taylor wv. Louisiana, 419 U.S. 522(1975).
(116 James J. Gobert, In Search of the Imperial Jury, 79 Journal of Criminal Law and Criminology 284, 326
(1988).
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