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Abstract The system for prohibiting the misuse of intellectual property rights under existing
Chinses law is incomplete. Not only are the constituent elements of intellectual property rights
misuse unclear, but also the legal effects are lacking. In terms of constituent elements, first of
all, intellectual property rights misuse is the behavior of exercising intellectual property
rights. The intellectual property rights exercised include original rights and remedial rights.
Among them, original rights include rights in the strict sense and legal interests. Malicious
litigation by the intellectual property owner does not necessarily constitute misuse of intellectual
property rights. In the case of misuse, malicious prosecution involves the misuse of remedial
rights rather than the misuse of litigation rights. Second, the misuse of intellectual property
rights is an improper exercise of intellectual property rights. On the standard of whether the
exercise of rights is justified or not, the legislative purpose is the real standard hidden under the
purpose of the exercise of rights. Specifically, the legislative purpose of intellectual property law
rather than antitrust law should be used as the standard. While copyright misuse has only the two
aforementioned constituent elements, patent and trademark misuse has an additional third
element, which is not in conflict with the dual-track system on the competence of effectiveness
review. The misuse of intellectual property rights will result in two changes in the Hohfeld-type
legal relationship between the right holder and the obligor against whom the misuse is directed.
Keywords Intellectual Property Misuse, Hohfeld-style ILegal Relationships, Legislative
Purpose, Dual Track System
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