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Abstract According to the different subject matter of the testamentary disposition, bequest can
be divided into real right bequest and creditor’s right bequest. Regardless of the type, if the
specific subject matter of bequest does not exist before the beginning of the inheritance, it may
lead to the problem of whether the legatee can claim the bequest against the substitute. Although
the bequest has formed the debtor-creditor relationship between the testator and the legatee, it is
difficult to fully conform to the identity characteristics of the bequest by copying the solution of
the impossibility of performance under the contract. Therefore, it is an appropriate approach to
affirm the doctrinal structure of subrogation presumption about bequest by expanding the
interpretation of the fundamental rights of subrogation. According to the differences in the
reasons and facts that led to the non-existence of the subject matter of the testamentary
disposition, the applicable premise for limiting the presumption of subrogation on the bequest is
the situation that is not based on the voluntary act of the testator, and it is distinguished from the
contradictory act under the will autonomy, which has the function of revoking the will and
making it ineffective. In addition, due to the interweaving of “objective” and “voluntary” in some
causal legal facts, when it is difficult to clarify the application of the law, the “objectification of
the interpretation of the will” can be used to ease the difficulty in distinguishing the presumption
of subrogation from the contradictory act.
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