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Abstract Whether the defaulting party can terminate the contract is controversial, but still has a
consensus in theory. The key point is the design of the specific conditions and procedures. There
are three conditions for the defaulting party according to Paragraph 3 of Article 353 of the Draft
Civil Code: the objectives of the contract cannot be realized due to its impossibility of
performance; the fact that the party with the right of dissolution cannot dissolve the contract
constitutes the abuse of civil rights, which is also obviously unfair to the other party; there is a
proceeding of filing a lawsuit or requesting for arbitration. In other words, the contract should be
impossible to perform and its purpose should be unfeasible. However, this mode has no basis
through comparative studies of law, and this is even inconsistent with the current related
provisions of laws in China. Furthermore, this would create confusion in its application. This
mode cannot resolve the major problems of disputes on the termination by the defaulting party. It
is argued that only the mode with the element frustration of purpose can solve the problems
mentioned above. The fact that the party with the right of dissolution cannot dissolve the contract
constitutes the deadlock of the contract instead of the abuse of civil rights, which violates the
value of efficiency. Meanwhile, it only matches the objective element of unfairness, so it needs to
be modified. The way to limit the proceeding of filing a lawsuit or requesting for arbitration
conforms to the particularity of the termination by the defaulting party. Compared with the
termination by notification, this way is more effective to settle disputes fairly and effectively.
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